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Introduction: Privatisation and Re-Privatisation
The design of the model and the manner of privatisation of land in Serbia can be said to be considerably rationalised and determined by the manner of inception of the existing system of ownership, use, management, and disposal of land. This notion, which might have far-reaching consequences, requires several observations, which can be understood as arguments of a general nature. 
First of all, privatisation, apart from being an operation with its internal, economic and legal reasons and justification, stands for a correction, we could say a change, which is abandonment of a system that mainly arose through what we call de-privatisation
.  Granted, this is a fact that a model of privatisation does not necessarily have to respect in full: privatisation as an institute does not need to be and is not, at least not tendentiously, primarily, not to even predominantly, and even to a lesser degree completely, a process of re-privatisation (denationalisation, redress of confiscation, redress of expropriation, re-privatisation in kind or in the form of monetary compensation to earlier owners)
, but the fact that it was the good (land) that had been de-privatised is one of the factors that a model of privatisation cannot fully circumvent either. 
It is, therefore, possible to have a privatisation that is a “consequence” of re-privatisation, to have re-privatisation become a legal-economic goal which should be sought by the in order to restitute what had been taken away.  Privatisation will occur, and then, of course, the manner of de-privatisation will significantly influence the modelling of re-privatisation. The form of (re-)privatisation will surely depend on the grounds for seizure of private property, subject to, of course, the possible compensation that a former owner might have received at the de-privatisation.

The model designed herein, i.e. the project assignment which is taken by the authors as keystone from which to continue, has a somewhat different goal and type of use. The goal is privatisation; institution of a form of ownership that is presumed (claimed) to be a more rational one. The issue of re-privatisation (restitution and reparation, as it is often referred to) is actually of secondary importance to this project. From the point of view of the assignment, the value sought is not reinstitution of a right to peaceful enjoyment of property through re-privatisation. This approach does not prejudice the stance on justifiability, importance and necessity of re-privatisation; the fact is that these issues are simply not within the scope of this project. Even irrespective of general re-privatisation, (quick and efficient) privatisation of construction land is economically and legally paramount. On the other hand, it is hardly possible and quite unjustifiable to shape re-privatisation partially, just for one type of assets, because such conduct may cast a shadow on some of the values, i.e. principles upon which privatisation itself is based
. Therefore, since it was not possible to shape privatisation and re-privatisation as entirely concurrent processes, it is logical that privatisation takes priority. 

Still, even then, the manner of previous de-privatisation, without any characterizing assessment on the worthiness of re-privatisation whatsoever, must be taken into account, at least to a certain extent. This can be illustrated by an example. Among other, one of the criteria for the justifiability of privatisation must be a legally logical system that will be incepted as the conclusion of the process, as a legal state that onsets at the end of privatisation, which means, in most cases, that privatisation must facilitate reinstating of the principle Superficies solo cedit. Without keeping account of the manner, which implies respecting the manner in which the land left private ownership, this will not be always possible. Therefore, when modelling privatisation, it is not possible to equally treat a case in which a piece of land was nationalised virtually without compensation, with an edifice remaining in ownership of the previous owner of the single property, in which case the only logical solution to institute the principle Superficies solo cedit is to start from the ownership right over the edifice, and re-privatise the parcel, and the other case in which undeveloped land was expropriated for the type of use of structure a public structure where the former owner received an integral compensation for the land.
The manner of de-privatisation, as exemplified by the previous example, can, together with the fate of the land subsequent to de-privatisation, actually basically influence the design of the privatisation in several ways:
· On one side, it might be important, looking back at the Superficies solo cedit, who the owner of the edifice situated on the piece of land that is subject to privatisation is, when it comes “developed land”
, and in the moment of privatisation, the important thing might be the basis for the acquisition of the right of ownership on that edifice, and the manner of how the owner acquired the right to use the land (in state ownership) on which the edifice was built;
· On the other side, it is not irrelevant how the edifice and the land left private ownership, nor what is the legal relation between termination of the right of ownership over the structure and over the land, therefore what is the legal status of the owner of land parcel and the structure built on it at the moment of de-privatisation.
The number of “combinations” of these circumstances is potentially a large one, especially if we include later changes of type of use of land and/or structure on it. 

Ergo, although the goal of the project is invariably privatisation, it is necessary mind that the chosen model of privatisation should not only to the least possible degree limit the future re-privatisation, since they are not instituted concurrently
, but also that is should incorporate into the process of consideration of privatisation the circumstances existing at the moment of de-privatisation, as well as the manner of de-privatisation, and the legal fate of the land after de-privatisation.  
In lieu of conclusion, a decisive argument will be emphasized at the conclusion of this introduction.
Above all due to the principle of Superficies solo cedit, in a large number, practically in the majority of cases, the beneficiary of privatisation, the future owner of the land that is being privatised, before everything built on it, is determined in advance. This is the owner of the edifice (structure) constructed on the land. The privatisation project will in these cases have a goal to set conditions under which the owner of the structure may become the owner of the parcel, and among these conditions, the factuality of how the previous owner had been deprived of property, and how the current owner acquired the structure, what right does he have on the land and how he acquired it, are among the decisive ones.
Therefore, before making a short review on the currently applying regime of ownership over construction land, an equally important or even more important thing is to show its roots, the manner of its coming into existence.
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Chapter 1

EXISTING SYSTEM, ITS INCEPTION AND EFFECTS

THE EXISTING SYSTEM OF CONSTRUCTION LAND AND ITS GENESIS
The Genesis of Socialist System of Construction Land
We deem that the analysis of the existing system, functionally set in the previously described sense, i.e. analysis that will contribute to modelling of privatisation, needs to start from the system incepted by the Law on Construction Land of 1990
. As the matter of fact, this Law was supposed to codify, i.e. set final strokes on a process initiated at the end of World War Two, with a mild relaxation of its previous rigidity. All subsequent changes, ending with the current Law on Planning and Construction
, which, among other things, also regulated the disposition and usage of construction land, also represent gradual relaxation and abandonment of the system that saw its culmination in the Law of 1990. 
The basic feature of this system in our day is, or has been until our day, non-private ownership of construction land, state or social ownership, depending on the current general point of view on these forms of “collective” ownership. The current Constitution does envisage that construction land may be in state or social ownership
. If for the understanding, in addition to the application, of the existing system the key issue happens to be the notion of construction land (which is state-owned), then the main question for understanding the inception of the current system is how one piece of land became socially-owned, state-owned, respectively. 
In historical retrospection, in temporal sequence, aside from the land that had been state-owned before WWII, the land became state-owned, then socially-owned, then state-owned again in the following ways: (1) by confiscation, (2) by nationalization of legal property units that encompassed the right of ownership of land (nationalisation of economic companies), (3) by expropriation, (4) by nationalisation and by (5) proclaiming land to be construction land, which implied a combination of elements of expropriation and nationalisation.
(1) Confiscation is characteristic for the first post-war period. It has inflicted as the main or secondary criminal sanction for very diverse criminal acts, with regard to the principle Nulla crimen, nulla poena sine lege praevia, or without respecting the principle of legality in criminal law, with at least elementary entertainment of the right to a fair trial, or even without a trial, on “short procedure”, characteristic to communist justice. Consequently, the degree of legitimacy of these confiscations varies
.
Confiscation, it goes without saying, was without compensation and usually it inflicted the overall property; if the construction parcel had been “developed”, the common fate of the structures and the parcel may associate to the same fate in the future process of privatisation. Had, conversely, undeveloped land been confiscated, the grounds for construction, which is to say the grounds for the acquisition of ownership over the structure that was built subsequently, if it indeed were built, may be an important fact for designing privatisation.
(2) Nationalisation of economic entities (banks, funds, endowments, etc.) transferred the land that had been owned by these entities into state’s possession. At this, bearing in mind the goal of this analysis, it is possible to discern between a situation when the subject of nationalization were both the structure and the land on which it stood, comprising a single legal entity, from a situation when the subject of nationalization was “undeveloped” land, as it is explained in the previous paragraph. Same as with confiscation, it is hard to imagine a situation in which de-privatisation had struck the land without the structure, and vice versa. 
Nationalisation implied reimbursement, which was in all honesty negligible and therefore irrelevant for further analysis.
The same “case” of de-privatisation generally includes the situation in which land had become state (socially)-owned property as agricultural land, by force of ordinance on agrarian reform, and only subsequently, with the extension of the urban grasp, became construction land. Of course, in this case, it is not possible to imagine former owners to have any interests in the subsequently constructed structures on their formerly owned land.
(3) Expropriation has been done from the first post-war days formally according to a model inherent to this institute, by transfer into state ownership of a concrete real property, with the previous establishment of a public interest and with compensation. For very long and almost until today these elements of expropriation have been more or less feigned. An individual interest was liable to be established as public (e.g. residential construction, or a pure economic interest of an entity), and up until 1990’s the compensation was never integral, i.e. close to realistic. The system of integral compensation implies that the former owner of the property is to be placed in a position in which he or she would have been in had no expropriation took place. Assessment of legitimacy of expropriation is, especially in terms of paid out compensation, very complex, if not subtle. 
At any rate, the design of the privatisation may find significant the circumstance whether the cause of expropriation has been realized, has a piece of land been “brought to serve its type of use”
, or is it still undeveloped land; it is feasible to perhaps take into account the system of compensation that had been applied (whether there had been payments to previous owners, and if yes, how large) at the time of expropriation. 
(4) Nationalisation of construction land was performed in a comprehensive way by the Law on Nationalisation of Rental Buildings and Construction Land of 1958
. All lands either developed or envisaged to be developed and lying on the territory of cities or inhabited settlements became socially-owned. 
When it comes to nationalization of “developed” land, it could occur (a) by synchronized nationalization of the (residential) structure with the previous owner remaining or not remaining a sectional owner – owner of one or more flats in the structure – or by (b) nationalization of land, with the structures remaining in ownership of the previous owner of the parcel. It would be allowed to presume that the most natural form of privatisation of the parcel on which the structure is situated would be denationalization; a much more complicated situation would occur if in the mean time the nationalized residential flats have been bought by someone else. Nationalisation could have struck undeveloped land, in which case its subsequent destiny would be of influence. Finally, land could have been nationalized as undeveloped subsequently given to someone to be developed, but remained undeveloped nonetheless. 
(5) The process of nationalization of construction land had not, however, ended by this. Regulations on construction land that ensued, e.g. Law on Determining Construction Land in Cities and Urban Settlements
, or the Law on Determining Construction Land in Cities and Urban Settlements
, and those in Law on Construction Land of 1990 envisage silent nationalization, transition of land into socially-owned sector in the way dominated by characteristics of nationalization (compulsiveness of deprivatisation)
, but combined with some elements of expropriation. It was prescribed that apart from the land in urban areas which is developed, also the land that is designated or yet to be designated during the effectiveness of the law for future construction will fall under the regime of construction land, i.e. become socially-owned. The key move was adoption of the detailed urban plan or other corresponding planning documents
. By these legal acts, which do not have the force of a law, since they are adopted by local municipal assemblies, the local governments finally transferred the land (the encompassed parcels) into state/social ownership. In all fairness, until being “brought to serve its type of use” the land remained in possession of the previous owner who could exploit it in accordance to the previous use (“right of use”), and under certain conditions – if the land was used for individual residential development – the previous owner had a priority right to build on it. At a later time, the possession of the previous owner would cease when the land was about to be brought to serve its type of use (to be constructed upon), of which an individual legal act would be issued, so the “operation” took characteristics of expropriation.
Culmination of the System

As it has been said, the system was finalized in 1990. Confiscation and “momentous nationalizations” were over, and the expansion of cities brought expansion of socially-owned construction land to which different titular users had different authorities.
By this Law, construction land was understood to be (a) urban construction land, land deemed to be such at the moment of adoption of the Law or subsequently, and (b) land in construction area, i.e. land that was envisaged to become urban construction land by some long-term piece of regulation.
 
On land parcels established in such a way, and in accordance with the nature of socially-owned property, but also in accordance with the fact that on land that has a unique ownership system structures may be built with their own ownership regimes and with their own various titular users, different entities had different authorities. 
Local governments (municipalities, cities) acquired socially-owned property by expanding the urban construction land zone, in the abovementioned fashion, by adopting detailed urban planning documents, which “automatically” transferred tracts of land into socially-owned property, but it also managed and administered the land, by giving land parcels to legal or natural persons for the “construction of structures for their uses”. Local governments could also take away parcels by changing the urban planning acts or by changing the layout of parcels, i.e. by dividing or merging parcels, it also assessed and collected the fees  for the arrangement and fees for the use of urban construction land as well as utility fees, it also administered the proceedings for the issuance of construction licenses, it carried out expropriation of constructed edifices, on the basis of which it could revoke the right of use of a parcel of land.
Therefore, the core and most of authorizations belonged to the local governments, some of which it shared with the construction land fund, an entity in charge of planning and arrangement of construction land, which, in different forms, has survived up to this day. 
Owners of structures built on one construction parcel had a permanent right of use, which of course was not absolute, because it could be rescinded by an amendment to the detailed urban plan, by changing the layout of parcels or by expropriation of a piece of real property. 
Socially-owned legal persons, to whose “funds of socially-owned assets” a parcel of land may have belonged, also had an unclear amount of authorities over the respective parcel.
 Thus, the same piece of land can appear as an object of management and disposal of the municipality, but also as an “object in social ownership”, a part of assets of a legal person, irrespective of whether that legal person had (have) the right of use based on a structure built on it, or on the right of use because the land had been given to it for the purpose of development, or they acquired it in some other way, e.g. by legal purchase, or maybe acquired it as agricultural land that later became construction land.
Relation between this/these right(s) of socially-owned legal persons and the local governments with respect to the same parcel was unclear. The Law defined in a formulation that provides more blur than clarity; according to Article 20, paragraph1 of the Law on Construction Land, the municipality, or the city shall manage, i.e. dispose of urban construction land that is “not managed by workers or other working people in another socially-owned legal person, or in a legal person established by law”. Excluding land for special usage land, referred to by the tail of the previous provision, it may appear that the rights of municipalities and economic legal persons are in a relation of (exclusive) competition, which, looking upon concrete authorities, is not the case. 
Earlier owners of a parcel keep the right to use the land (right of use) until it is brought to serve its type of use, and also keep the right to priority development.
Therefore, without further considerations about the issue at this point, it is safe to say that the issue is of a very complicated, hard to comprehend legal system, in which various subjects have various, perplexed authorizations over the same object, a system in which there is no motive for economically rational decision-making on the destiny of land, in which the imperium and the dominium are quite intertwined, undifferentiated, so it is not clear when the municipality acts as public authority, and when it acts as the (pseudo) owner of the land, i.e. the bearer of authorities that can be qualified as property rights.
Such a system, apart from suffering from general inadequacies relating to social ownership as the system which does not have a nominal owner, also produces strong legal uncertainty; also uncertain is acquisition and termination of rights over a parcel of land, and the parcel itself is a legally uncertain unit that may be subject to almost arbitrary changes, i.e. by amending the planning documents.

Statification of Construction Land 
The change of ownership regime was performed in 1995
 by nationalisation of what was nationalised; construction land was transferred from social ownership into state ownership
. The term “statification”, used to explain this change, formally describes its essence best. Even before it, the land was not privately owned, and the previous owners are de-privatised. With this change, the ownership over land receives its nominal owner, which is the state, in lieu of the previous undetermined socially-owned property. The term nationalisation is not sufficient to express this change, not only terminologically, but also because of the name of the Law of 1958, based on which nationalisation took place and the land was transferred into social ownership. Hence, this nationalisation of what was already nationalised is actually statification.
Statification was not done in order to change the system. The new attribution of property rights was only formal. The far-reaching effect of this change, in all honesty, may have been huge, considering that the concurrently adopted Law on Assets Owned by the Republic of Serbia
 formally “centralised” state property, i.e. local governments were left without any property to their name. “Management and disposal of” the land fund, authorities given by previous Law to the municipalities, may have, logically, be transferred onto the state with their execution conferred to the municipality or kept at the central level by one manner or other. In truth, such alteration would hardly signify improvement of the system, but it would present a simplification. Obvious inefficiency and uncertainty that would ensue in such a case conditioned, however, the level of intervention into the system to be quite minimal: for example, the right of the previous owner to prior structure, valid until then, was actually contested.

Thus statification of ownership over construction land did nothing but bring yet another “player” into this incorrigibly confounded system. The State, i.e. the Republic of Serbia, appeared as the “crown owner”, a subject possessing dominum eminens; it became the owner of all construction land whereas the local government became merely an agent in the running of current affairs. For these reasons, the State should at least be taken into consideration when designing the method of privatisation. Will its role be depleted with the adoption of the privatisation law, or will it be the force to acquire and redistribute the privatisation revenue, i.e. will it or the local governments be the ones that will, to a larger or lesser extent, reach privatisation decisions and carry out the privatisation are the core questions that must be answered. (It is a separate issue the role of the state in urban planning and urban supervision, which must remain in its jurisdiction even after the privatisation).

Existing regime of construction land

General privatisation, introduction of market economy in other sectors, a new economic and legal system that peered, or in short, one almost forgotten word – transition – have pointed out the bear untenability of this system, legal and economic alike. 
The existing constitutional framework, i.e. the constitutional provision according to which construction land may be only in state or social ownership, has largely determined the framework of effectuated changes: do as much as you can, liberalise the system up to the end-limits within the frame, and even cross the limits, if at all possible. 
This is a system that was introduced by the Law on Planning and Land Development of 2003, which remains in force today.
The mere placing of rules relating the regime of ownership of construction land into the Law on planning and land development, and not into the statute that deals with land, as it had previously been the case, shows the initial intent of the legislator. Ostensibly, there is not a separate ownership regime for construction land, i.e. “such a regime should not exist”, suggests such legislation technique. Intervention of the state, i.e. the units of local government, is actually significant when it comes to regulation of the system of construction, the essential urban planning and similar regulations that should be in place in urban life. Ownership should be left to general rules and regulations contained in civil statute. 
Further on, this means that the state, at least for a while, will not directly interfere with ownership relations, will not take away land meant to be developed from someone only to give it to someone else, at least not more than it is usual in other countries. Ownership will of course be taken away should there be an established and clear public interest, understandably, with a reimbursement. Rules of Article 1 of Protocol 1 of the European Charter on Human Rights, on the protection of rights to peaceful enjoyment of property, shall also refer to (private) ownership over land designated to be developed (constructed) in extent in which such ownership still exists. Exceptions should be those in compliance with the accepted exceptions in the practice of the Strasbourg Court which protects the Charter, i.e. this right, or at least this is how it should be. 
The other ostensibly legal technicality which is new and introduced by this Law are definitions, i.e. the notions with which the legislator operates in arranging the makeup of construction land, which are different than in the previous system.
Abandoning the notion of urban construction land, the Law recognizes two types of construction land:
· Public Construction Land – land on which “public structure of general interest” are built, followed by public areas. This land is owned by the state. Tracts of land that are supposed to be serve as public construction land are defined by the municipality in its legal acts and it is the municipality that expropriates the intended parcels or acquires them in another way if they have been used to serve as public construction lands.
Until being brought to its definite type of use, undeveloped public construction land is to be rented out by public tender or on auction, but always for a definite period of time so that only a temporary structure can be erected upon it, which will then removed when the land is about to be brought to its definite type of use. The investor-lessee is obligated to deposit money necessary for the removal of the structure. 
· Remaining Construction Land – land that is already developed or intended to be developed but does not fall into public construction land. Remaining construction land may take any ownership form and can be traded with
.
The very possibility that construction land, which by the criteria of the Law on Construction Land was or could be urban construction land – because it is developed, or intended for construction, and is situated on the territory of a city or a populated settlement and is arranged by a plan – hence according to Article 60 of the Constitution of the Republic of Serbia had to be in state or social ownership – may be privately owned – represents a point of liberalisation and an insinuation of overthrow of the preceding system of ownership over construction land.
The constitutional limitation is somewhat evaded, or at least circumvented, in such a manner that the notion of urban construction land was separated into public and remaining construction land, so that only the first type – public construction land – is subjugated to the constitutional regime of urban construction land. It is neither possible nor necessary to deliver an assessment to the favour or against the constitutionality of such solution here. The Constitution did not define urban construction land; it only set a legal regime for it. In truth, this term was common in previous legislation, and more or less indisputably defined, but still, there are no formal obstacles for it to be changed. That this is possible is best proved by the fact that this solution was not effectively contested before the Constitutional Court, although, of course, such an alteration did not go by unnoticed.
Legal ownership regime of remaining construction land is liberalised by allowing all forms of ownership to exist on it, still, this change still does not imply privatisation except in one case. This regime, as a matter of fact, may be the following:
(a) The land that had been established as urban construction land in state ownership remains in this regime. This means that all land encompassed by the Law on Nationalisation of Rental Building and Construction Land remains in state ownership, as is the case with the land that had been entered into this status by application of the described provisions of the Law on Construction Land. At any rate, all construction land developed so far remains owned by the state.
(b) The land that, based on decisions of municipal assemblies, or the city assemblies (by adoption of respective urban planning documents) had entered into the zone of urban construction land, but was not “brought to its type of use” in full, may, upon request of the former owner, be returned into private ownership, if this does not violate an urban planning or functional unit in which it might be with public construction land.

The municipality has the authority to acquire, arrange, lease or alienate remaining construction land. Remaining undeveloped construction land can be leased out for the purpose of construction, generally by a public auction or by tender.
(c) If the land is state-owned, the owners of built structures on the remaining construction land do have the right of use as long as the structure remains in existence.
(d) The right of use on undeveloped remaining land in state ownership (therefore not the land that is subject to re-privatisation described in item (b) of this list), of the earlier owners, or their legal successors, as well as of the persons onto which the right of use had been transferred earlier, when these are earlier owners whose right of ownership had been revoked by action of regulations that were applicable before the Law on Construction Land of 1990.
This type of right of use – another, new right in our legal system – is to be established by the municipal government upon request of the previous owner and may be traded with.
Thus this new Law, without any comprehensive change to the system, does introduce, through the backdoor, both ownership and market into the area of construction land.
The functioning of this system has been elaborated in a separate analysis.

The rights of present owners of land parcels

The way in which the land moved from private into state ownership, the manner in which authorized entities administer this land, the character and amount of revenues that are collected during the process represent one side of the system that the privatisation – hypothesis stands – should be changed.
The other side, which also must have a significant influence on the modelling of privatisation, is the grounds for and the manner of acquisition of rights that the present owners have in relation to construction parcels.
This influence primarily ensues from the fact, i.e. at this point still a presumption, that they have certain rights. If this presumption is true, then:
· The chosen fashion of privatisation cannot revoke these rights if they are acquired legally and legitimately. This is especially so if we start from the idea that privatisation should be performed through denationalisation, we must eschew the peril of performing denationalisation by a new, limited nationalisation.
· These rights must be taken into account at reinstituting the principle of Superficies solo cedit in the same manner in which rights on built structures must be taken into account.

· Other important facts must be born in mind that relate to acquisition of these rights, e.g. whether they were acquired with charges or not, how the duration of these rights was established, and similar.
With the necessary simplifications, the following different situations may be differentiated on these grounds:
1 on a nationalised parcel
 there is a structure belonging to the previous owner of the land, or his or her heir which did exist at the moment of nationalisation, therefore the owner of the structure possesses a permanent right of use, as an accessory right. This right was acquired at nationalisation, as a necessary right for the structure to be used.
2 on a nationalised parcel there is a structure which its owner acquired by an inter vivos affair form a person listed under 1. The question arising in the subtext is the following: at the transfer of ownership right over the structure, accompanied by ipso cure transfer of the right of use of the parcel, did the former influence the latter, e.g. on the price of the purchased structure.
3 on a nationalised parcel there was at the moment of nationalisation a condominium structure which was also nationalised, and the individual flats later became privately owned by purchase. The modality of this situation varies in relation to whether the previous owner of the land and structures has been left with owning a flat or more of them;
4 the land was nationalised as developed land, but later the built structure(s) were expropriated and demolished, and the land was given as undeveloped to an investor who subsequently built a new structure;
5 the land was nationalised as undeveloped and then given to an investor to be built upon. In this and in the previous case, the investor was obligated to pay the land arrangement fee, and is still obligated to continue to pay the fee for the use of the land.
6 the land was nationalised as undeveloped, and then a public structure was raised on it (in the narrow sense of the word), i.e. the structure serves to a public use;
7 the land was nationalised together with the structure, therefore the structure and the land became public ownership in the narrow sense of the word, i.e. they serve to a public use;

8 with the expropriation of the structure, land underneath was also expropriated by transferring the right of use onto the beneficiary of the expropriation, or by revoking the right of permanent use of the land to the previous owner, and then the land was given to developed by raising a condominium structure in which the flats are in sectional ownership.
9 the land was nationalised through nationalisation of an economic entity which continued to use the parcel and which was able to keep its legal continuity and then was privatised.
10 the land was nationalised through nationalisation of an economic entity which continued to use the parcel and which was able to keep its legal continuity but still has not been privatised.

11 the land was nationalised or expropriated as undeveloped, and then entered into assets of a socially(state)-owned economic entity, which was privatised in the meantime.
12 the land was nationalised or expropriated as undeveloped and then entered into assets of a socially(state)-owned economic entity, which was has not been privatised.
13 the land was nationalised or expropriated as undeveloped and was given to a privately owned economic entity which did pay the construction land arrangement fee and continues to pay the fee for use of the land.
14 the land was taken away as agricultural land and later gained the status of construction land.

15 the land was nationalised as undeveloped, and was not developed, so that the previous owner has the right of use upon it.
A certain grouping of these cases, important for the designing of the privatisation, would allow, on one hand, to differentiate the land that is in public use – a notion similar to public construction land in the Law on Planning and Construction, with the other side given to the land that remained undeveloped; while the first group should not be subject to privatisation, for the other it seems quite natural to be returned to the previous owner, by re-privatisation through restitution
. Between these groups there is a small variations of situations, in which we could treat separately those in which the present user of the parcel is a legal person, and separately those in which the use is a natural person, and in the latter we could also differentiate whether there is an uninterrupted legal continuity of the right of ownership over the structure or not.
DISPOSAL OF STATE-OWNED CONSTRUCTION LAND

Let us look, at the beginning, the current state of the state construction land. This will help us to notice the basic characteristics of the existing system of administration of both state-owned and all remaining construction land in Serbia.
The findings that follow are from a survey on construction land which was compiled for the benefit of this project jointly by Standing Conference of Cities and Municipalities and the Centre for Liberal-Democratic Studies during March of 2006. Out of all municipalities is Serbia (173), the questionnaire was filled by 98 municipalities, which means 56.6 percents of the total number, which is a very satisfying percentage of answers that enables a generalisation of results from the sample to the whole Serbia.
Status of ownership. Let us first look at the ownership character of urban construction land. Under the current constitution of Serbia urban construction land must be in state or socially-owned (Article 60). However, in Serbia there exists private construction land too, even in opposition to the explicit constitutional provision. It is interesting how the Law on Planning and Development of 2003 allowed existence of private ownership over this land: the Law uses the notion of construction land (without the adjective urban), so the consideration is that it is not subject to the constitutional provision of Article 60. On the basis of this trick, it is considered that in Serbia existence of private ownership over urban construction land is legal and nobody has yet moved to investigate constitutionality of such provision of the Law on Planning and Development.
On the basis of such statutory solution in Serbia exists, apart from state-owned construction land, construction land in private ownership too. It came to being in one of the two following manners:
· Either as a consequence of expansion of construction land onto the adjacent privately 
owned agricultural land by a municipal decision and pursuant to the provisions of the 
Law of 2003, or
· By stopping the process of expropriation of private land that had been incorporated 
into urban construction land before 2003, i.e. under the old Law, with the process of 
transition of ownership (expropriation) not being completed by 2003.
Out of 98 municipalities covered by the survey, in 90 of them there is both state and private construction land, whereas only in eight of them there is only state-owned construction land. We do not know for sure what the surface area ratio are, but it is certain that state-owned land still dominates by a large margin, and that privately owned construction land is of modest volume and situated on the outskirts of state-owned land, and that it is still used today mostly as agricultural land.
The degree of utilization. The degree of utilization of state-owned construction land is quite high. Let us see what it looks like in these municipalities.
The degree of effective utilization of state-owned land
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As we can see, the degree of utilization of state-owned urban construction land is usually very high: in 60% of the municipalities this land is used either fully or to a large extent, whereas only in 40% of municipalities there is much of this land to be further developed. Such a degree of utilization of urban state-owned land means that its lack threatens to become a limiting factor in the foreseeable future to development of cities in Serbia, when it comes to both construction of residential space and that for commercial uses. Overcoming this problem is surely possible through expansion of the city onto privately owned land, i.e. through the increase of participation of the latter in the overall surface area of urban construction land. 
Period of lease. Even though a large portion of urban construction land is leased out and used, there are still new parcels leased out to new users. In previous decades the land was leased indefinitely, but in recent years it is most often leased to a definite period of time. The survey among municipalities showed that only 6% of municipalities kept the system of leasing land for an indefinite period time, that being usually smaller municipalities (Crna Trava, Knić, Sremski Karlovci, Trgovište, Vlasotince, Vrnjačka Banja). Other municipalities, cities, respectively, in Serbia lease their land for a limited period. 
In 31% of municipalities, the land is rented for a fixed number of years, i.e. for a equal period of all uses. Almost all municipalities have set this time frame to 99 years, and only two municipalities (Arilje and Velika Plana, 2% of the total number) have lowered it to 90, 80 years, respectively. The remaining 63% of municipalities are using flexible periods. Thus in Belgrade land is leased out for a maximum of 99 years, and the concrete timeframe for a concrete location is “determined dependent on the use, surface area, period of amortisation of the structure and other factors”. In some other municipalities, the issue is specified in more detail, so we have timeframes for individual categories of structures, at which residential ones usually receive a period of 99 years, whereas the periods for leasing of land that serves commercial and other premises are shorter. The starting point is usually the time needed for the economic amortisation of the structure, at which the assessment is that this time is longer for residential and shorter for commercial premises.
The manner of lease. The Law on Planning and Development does allow leasing of land for construction either through public bidding or by a public tender, and, in certain situations, by direct deal. The municipalities may of course additionally define the procedure, i.e. choose from the allowed the method that best suits them.
The municipalities in Serbia use, in accordance with the law, all three listed methods of choosing the users. The percentage picture looks like this:
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The most common method of choosing the users is through public budding, i.e. auction. It used by 51% of municipalities in Serbia. Second-ranking is public tender with 30% of share, while the last-placed is direct deal, with 19%. We still need to mention that many municipalities use more than one method, depending on the circumstances and the type of land in question.
As it can be seen, competitive methods of land lease are dominant in Serbia – public bidding and tender. These methods certainly have clear advantages compared to direct deal from several points of view. First of all, they provide a maximal revenue to the local community. Secondly, they provide the most efficient use of land, considering that whoever is ready to pay for it the most certainly, at least on average, has the best plan of usage of the land, i.e. is certain that he may use it in the most efficient economic manner. Thirdly, these methods are generally the best methods to avoid corruption, i.e. setting of deals in the manner that the future user and a local government official may realize illicit profits. Direct deals are used at leasing of land to users that are state or similar entities (such as the health system, education system, etc.) and with the legalisation operations.
Who manages the urban land?  One of the issues that the Law on Planning and Development has left to municipalities is the issue on the manner in which they would organize the management of land, i.e. on the authority or an organization that would perform these duties. Two basic possibilities of administration of urban land are either by way of municipality-owned public companies, or through municipal government departments.
The survey has showed that 71% of municipalities have chosen to run the land by way of public companies, and 29% opted to administer them through their municipal departments.
Among the public companies that deal with urban construction land there is an whole range of various names, which reflect various functions that they perform. In most of these names there is the word directorate as a part of the appellation of the company, although this designation does not fit the fact that this is actually an economic company, albeit a public one. Very often the appellation of the public company contains the word development, which indicated that the public company has a wide array of authorities in the municipality when it comes to development. Very often mentioned is also construction land, but usually together with roads, development, utility activities and similar. It is very a rare case that we should have an company incorporated solely to deal with construction land, such as in Šabac or Negotin.
In municipalities in which municipal departments are in charge of construction land there are also differences in organization. In some of them, these operations are handled essentially and administratively by the competent departments (for urban planning, commerce, or utility activities, etc.). In other municipalities, a separate fun has been incorporated, that is  budged fund for the operations of management of construction land (such as in Pećinci, Irig, Crna Trava, Čajetina, Kovačica), whereas the administrative operations are handled by municipal departments.
CONSTRUCTION LAND FEES
Constitution of the Republic of Serbia and the Law on Public Revenues and Expenditures (Article 12) prescribe that the Law may impose charges for the use of assets of general public interest. Of all possible charges, municipalities, cities respectively, among others, collected revenues from construction land arising from construction land. 
The Law on Local Government (Article 78) prescribes that source public revenues of local governments are, among others, fee for the use of construction land and the land arrangement fee. 
The Law on Planning and Development (Article 73) also prescribes two types of charges:

· fee for the use of construction land,

· construction land arrangement fee ,

revenue from which shall belong to the municipality, city in question, respectively, and shall be used for the arrangement of construction land and construction and maintenance of utility infrastructure.
According to the Law on Planning and Construction, construction land is defined as land on which there are constructed structures and land that serves to the regular use thereof, as well as land that is envisaged to serve for the construction of structures and their regular use by a corresponding development plan. The decision on the area of construction land is reached by the municipality, city, on its territory respectively. Construction land may be in state ownership or in private ownership, and may be arranged or unarranged. 
Fee for the use of construction land 
The fee for the use of construction land is paid by the owner of the structure o it, or the bearer of the right to use the structure or the lessee of the structure. Closer criteria, guidelines, the amount and the manner of payment of this fee is to be prescribed by the municipality, city, respectively (Article 74). Revenue from this fee belong to local communities, i.e. to municipalities and cities on which it is collected.
Table 1
	Collection of the fee for the use of construction land, 2005

	Total, in million of RSD
	5,539

	Cities
	57.3%

	Municipalities
	42.7%


Source: Treasury of the Ministry of Finance
As the previous Table shows, the revenue of local communities arising from the fee for the use of construction land amounted to 5.5 billion RSD in 2005. Therefore, the revenue from this type of fee represents an important source of revenue for the local communities, and especially for Serbian cities, which possess the most valuable land and real estate. This amount should be added with the revenue from the lease for the use of construction, which in 2005 equalled to 869 million RSD, making the total revenue from these two types of similar contributions reach 6,408 million RSD, which is 6.3% of their overall revenue.
The Law on Planning and Construction, as it is stated above, did not prescribe criteria for the assessment of the amount of the fee for the use of urban land, it rather left it to municipalities and cities. Therefore, in Serbia different municipalities and cities use various  methods to determined all relevant factors – starting from the baseline, followed by deductions and ending with the actual amount of the fee.
Let us review in short what are the basic criteria by which certain cities in Serbia assess the amount of the fee for the use of construction land.  
Belgrade: according to the surface area of the constructed structure; the inner area of Belgrade is divided into four location zones; structures themselves are further divided into 13 subcategories (residential premises and 12 types of commercial premises); there are additional criteria as well.
 
Valjevo: according to the surface area of the constructed structure; city is divided into four location zones; structures are divided according to their type of use into four categories (residential, production, commercial and accessory); The resort of Divčibare is treated separately. 
Paraćin: according to the surface area of the constructed structure; city is divided into five location zones; structures are divided according to their type of use into two categories (residential and commercial).
Petrovac: according to the surface area of the constructed structure; with no division of the city into location zones, except for commercial space where there are two zones; structures are divided according to type of use into three categories (residential, production and commercial).
Novi Bečej: according to the surface area of the constructed land, according to the surface area of the structure according to its type of use and its activity (cumulatively); by type of use, structures are divided into three categories (residential, commercial and other); there are four types of activities; the city is divided into five location zones.
Pirot: according to the surface area of constructed structure; city is divided into six location zones; by their type of use, structures are divided into five categories, at which one category (industry) pays the same fee regardless of the zone. 
Kuršumlija: according to the surface area of constructed structure; city is divided into five location zones; by type of use, structures are divided into two categories (residential and commercial)
Doljevac: according to the surface area of constructed structure; city is a single area; by type of use, structures are divided into a residential category and five categories of commercial activities.
Kučevo: according to the surface area of constructed structure; city is a single area; structures are by type of use divided into condominium residences, family residences, production, trading, catering, vocation-trading structures, and other structures.
Irig: according to the surface area of constructed structure; city is divided into four location zones; structures are divided according to type of use into three categories (residential, production and commercial). fk fk fkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhg,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, gkgfkgkfkggfgfkfkfkkkkkkkkkkkkfkf           fkkfkf fkfkf fkfkfkf fkfkfkf f ff fkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhghghghghghghghghghghghfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhg fkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhg,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, gkgfkgkfkggfgfkfkfkkkkkkkkkkkkfkf           fkkfkf fkfkf fkfkfkf fkfkfkf f ff fkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhghghghghghghghghghghghfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhg fkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhg,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, gkgfkgkfkggfgfkfkfkkkkkkkkkkkkfkf           fkkfkf fkfkf fkfkfkf fkfkfkf f ff fkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhghghghghghghghghghghghfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhgfkfkfk ff f f kfkfkfkfkfkfkfkfkgfkg  fk…………………………………………………………………………………………………………………………………………..                             gffffffffffffffffffffffffffffffffffgggggggggggggggggggggggggggggggggggggggggg                                                                       ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,     hghghghghghghghghghghhg
Topola: residential structures according to surface areas, whereas commercial premises also according to surface area of useful space; city is divided into four location zones (residences and three types of commercial premises).

Srbobran: according to the surface area of the land for land that is not state-owned; according to the surface area of constructed structure for the land in state ownership; division  into four location zones; by type of use, the structures are divided into two categories (residential and commercial).
Jagodina: a very complex system; residential structures: according to surface area of constructed structure; then in relation to the distance of the structures in meters: from the town centre, bus station, railway station, health centre and pharmacy, pre-school facility, from the cinema theatre and the drama theatre, from the city library, primary school, high school, stadium and the sports centre, from the city park, the department store, open-air market, municipal structure and the payment transactions service structure; then according to the equipedness of the structure with utility infrastructure: roadway, pavements, water supply, sewage, telecommunications, electricity, heating supply, gas supply, etc. and commercial structures: division of commercial premises into five groups according to type of use.
As we can see, standard basic criteria at the establishment of the amount of the fee for the use of construction land are:
1. surface area of the constructed structure,

2. location of the land/structure, and
3. the type of use of the constructed structure. 
In the continuing lines we shall make a comment on these characteristics of the system of assessment of the fee for the use of construction land, with the intention to first of all establish the logic that stands behind this type of fiscal burden on the land, second, to estimate the quality of existing solutions in Serbia, and thirdly assess to what extent does this levy matches the market system of land use. 
Surface area of the structure. Right way, we can notice that the fee is not paid according to the surface area of the corresponding land parcel, but rather according to the surface area of the structure built upon it. Seemingly, this appears to be a wrong approach because it is not based on the surface area of the land used by the user, and it appears that this approach completely reverses the very concept of the fee for the use of the land and introduces in a clandestine manner another, additional property tax.
The said approach, however, has its justification. This is because the value of the land is in direct proportion to the type of use and (the allowed) surface area of the structure built on it. This is because from the point of view of the value of land, it is not the same whether a certain land parcel is allowed for construction of a smaller or bigger structure, for instance an individual residential structure or a tower block, or a commercial space. Surely, the value of the land on which a tower block is or may be built is higher than the land on which an individual residential structure is raised. Therefore, a user/owner of land in Serbia does not enjoy a right of free construction but is limited by the regulation plan which usually prescribes the limit on the highest number of storeys and the overall surface area of a structure on any given parcel. Pursuant to this, the value of the land, also on the free market, directly depends on urban planning conditions, i.e. on the type of use and surface area of a planned or existing structure; therefore, the value of a land parcel which is envisaged to house an individual residence is quite lower than the value of a parcel which is designated to hold a condominium structure. By this alone, the surface area of the built structure is an important factor of the value of the land on which it stands and it is therefore natural for it to be included in the criteria for the assessment of the amount of the fee for the use of construction land. 
There is a direct correlation between the surface area of the structure and the land on a given location if the surface area of the structure is equal to that referred to in the regulation plan, i.e. if the user has fully used the construction potential allowed by the regulation plan. In this case, the surface area of the structure can be said to be a good estimate of the value of the land, naturally for a given type of use and location of the land. Yet, this is not always the case, since it so often happens that the surface area of the structure is less than the one allowed by the regulation plan. In such a case, it is obvious that the existing structures are not using the fullest construction potentials allowed to them by the regulation plan, and therefore the surface area of the structure does not properly represent the value of the construction land. Then the fee for the use of land does not properly take into account the value of the land, it actually scoops a value lesser than the real value, which is not good for two reasons. 
The first one is the loss of fiscal revenue experiences by the municipality, city respectively, and the undeserved benefit for the user of the land. The other undesired consequence of assessment of the fee for the use of land by this method of measuring according to the surface area of constructed structure rather than according to the surface area of used land is the potential dissuasion for rational using of land, considering that whoever uses land irrationally (measured by a low ratio between the surface area of the built structure and the surface are of the land and by dimensions considerably below what is allowed by the regulation plan) seems to be paying a lower fee. In another words, when a person who possesses a small structure on a large area seems to be paying lower fees, even on the land situated in the city centre, which is the most valuable, then it can hardly be said that urban construction land is governed rationally.
 This problem is, however, inevitable in a regime of construction land in state or social ownership with a temporally unlimited period of the right of use. Its solution cannot be found in the policy of assessing the fee for the use of construction land, but exclusively within the area of urban planning. In another words, the degree of rational utilization of construction land depends solely on the successfulness of urban planning, not on the system of fees for the use of construction land. 
Location of land/structure. Location, primarily, measures the factor of location amenities, which is certainly an important agent in determining the value of land and a common factor of the scope of rent. Still, in the zoning practice of Serbian cities we can distinguish but a several zones (Belgrade has only four),  so it cannot be said that such a small number of zones represents the wide variety of location amenities well. This is supported by the fact that within certain zones significant differences can appear between very close micro-locations – for instance, between the main street and adjacent streets in a centre of a city.
Further on, the location criterion should also reflect the utility and other equipment of the location (proxy), which is based on a presumption that better location are better equipped than weaker locations. Still, this presumption is not correct from time to time, since old city cores, which possess the best location amenities, often have weaker utility and other infrastructure than the newer peripheral portions of the city. Therefore many cities and municipalities explicitly take into consideration elements of equipment of a location with utility infrastructure, facilities and similar.
Type of use of constructed structure. Another usual criterion for the assessment of the amount of the fee for the use of construction is the type of use of the raised premises. Such an approach certainly makes sense in principle, because, as with the surface area criterion, the value of the land also depends on the type of use of the structure envisaged by the regulation plan to stand on it. Should, for instance, one parcel hold a commercial space, the market value of that land will be generally higher than if it could contain only a residential structure, even if their effective surface areas would be the same. Therefore the criterion of type of use of the structure, i.e. categorization of land according to the type of use of the structure than it contains when assessing the amount of the fee for the use of land is natural and should be kept for the future. 
However, Serbia experiences a distortion of this criterion in practice. This is because when assessing the amount of the fee for the use of land some municipalities and cities differentiate the category of type of use of structure in a way that does not only include the type of uses that are significant to the value of the land – this would be type of uses standard to all regulation plans (residential, commercial, production) – but they also consider social and developmental elements. Thus, the City of Belgrade differentiates between 12 commercial and other activities for which the structures are used and prescribes various amounts accordingly, whereas the town of Kučevo uses five.
It is not easy to find a sound reason for this approach. Basically, considerable differentiation between the types of uses of erected structures practically means that:

· It is either a result of the desire to collect the fee as easy as possible, so the pricier fee is transferred onto those which are presumed to be able to bear it more easily, e.g. it is lower for shopkeepers, higher for taverns, lower for industrial, higher for financial institutions (welfare policy), 
· Or it may be an expression of economic/developmental policy whereby development of certain economic branches is stimulated (production), while certain other (services) are discouraged. 
None of these reasons should decide on the amount of the fee for the use of urban construction land, because:

· Generally speaking, it is not rational to run welfare policy using prices, and especially by prices of production factors, because this policy creates inefficient allocation of resources; welfare policy should be run by budget transfers to those who are indeed stricken by poverty, and not by instruments that within certain groups of users differentiate between those well-off and those less fortunate (e.g. between small business craftsmen and tavern-keepers), and
· Stimulation of development of a certain groups of activities as opposed to certain other 
groups, e.g. stimulation of production activities as opposed to service activities is an expression of an obsolete and incorrect approach to economic policy because there is no valid reason for discrimination of one activity in relation to other activities; economic policy should be neutral in order to maximize overall economic output. What is, for example, the point in exceptionally low fees for numerous groups of food, chemical, construction materials, metallurgy, metal and other industries in Belgrade’s city centre? Would it not be logical, from the point of view of rational use of urban land, that the fee for the use of land be configured in such a way – relatively high in this case – that these activities be stimulated to relocate to less valuable land, i.e. toward suburban areas?
The best approach would be to have the list of categories of uses of structures for which the fee is paid match the list of categories of uses of structures that are designated in the regulation/urban plan, structure by structure. This is because it is the regulation/urban plans that define the value of construction land by prescribing, among other things, the type of use of a certain location, but most often limiting their regulation to the most basic of uses that may exist. Therefore, since the value of land depends on the designated type of use in the regulation/urban plan, then the assessment of the fee for the use of land should follow suit and be levied according to the designated type of use, since this is the only method that could harmonize the value of construction land and the amount of the fee levied for its use. 
Even if we were to accept that these criteria for the assessment of the amount of the fee are well chosen, we are left with a serious question relating to their quantification and weighting. Namely, each of these criteria needs to be expressed in dinars, or points, whereas an objective method of quantification of value is non-existent, which is clearly indicated by the variety of methods of rating individual criteria in the cities of Serbia. Is it a good (“true”) ratio between the amount of fees for the use of commercial and the use of residential space in the centre of Petrovac of 3.8, or is 5 in Valjevo a good one, perhaps 14.4 in Paraćin, or maybe 66.3 in Belgrade is the best?
As we can see, there are significant inadequacies in the manner in which it is usual in Serbia to assess the amount of the fee for the use of construction land.
The sequel of the discussion leads to the following important and interesting question – what exactly is the fee for the use of construction land? What are the essential grounds for it, why does it even exist, and what is that service that the state offers which justifies charging the fee at the first place?
True answer may be the following: construction land is state-owned, and all its users are actually lessees, therefore it is equitable and natural that they should pay the rent, which is named “fee for the use”. This standpoint generally cannot be objected to: user/lessee pays for the use of land that is not his/her/its property. And the very name of the giving – fee for the use – implies lease in its basic form. However, the way the system is operated suggests that things are not that straight-forward as it may seem. As the matter of fact, 
(1) the fee for the use of land is charged even for land which is not owned by the state (e.g. in villages in municipalities of – Paraćin, Pančevo, Velika Plana
, etc.), which then means that this is not a lease for the use of state-owned land, or that at least it is not exclusively a lease but that the fee might actually be a combination of different charges. The Law on Planning and Construction allows levying the fee for the use also on the land that is not state-owned in case it is equipped with basic utility amenities paid by state funds. 
(2) The destiny of money collected from the fee might further aid us: according to the Law on Planning and Construction (Article 73) it is to be used for the arrangement of unarranged construction land (mainly equipping the land with utility infrastructure) and for the construction and maintenance of utility infrastructure at the remaining land
. Therefore, the assets collected are intended to the utility infrastructure, which again links the fee with this type of infrastructure.

It seems that the fee for the use of construction land is a combination of two components: the first is the lease for the use of state-owned land, and the other is a giving whose purpose is to charge for the services performed by (some) utility functions with the money received is further utilized for further investments into utility functions.

That the fee for the use of land is not only a giving for the utility infrastructure is evident from the fact that it is not exclusively assessed according to the level at which a certain location is equipped with utility infrastructure, but more often according to different criteria.
On the other hand, there is ambiguity even when it comes to property tax. According to the Law on Local Communities, structures that are owned by a taxpayer or used by a taxpayer based on a lease or other transaction are taxed, but, the construction land underneath these structures is not calculated into the value of such a structure, because it, since being owned by the state
, is only given for permanent use and for this the municipality or the city is charging the fee for the use of such land. In this way, these two charges should be separated, i.e. relating to different real property and rights, and each of them would make perfect sense.
However, aforesaid regulation concept does not function as well as it was contemplated. The basic factor that disturbs the contemplated design of these two charges is the fact that the value of the structure that is taxed by property tax certainly is compounded by the value of the right of use of the land on which the structure is situated. In another words, the market value of a structure – i.e. the price that a person is ready to pay for one structure – does also include the right of use of construction land on that location. The fact that the land in question, underneath a certain structure, is owned by the state does not really change anything. This is because the right of permanent use of land represents, in fact, a part of full proprietary rights and by this fact alone it has its market value. In another words, the right of use is, in many aspects, approaching true private ownership – permanency of the right of use, the possibility of its sale together with the structure, possible breaking down of the land into smaller parcels, possibility of leasing out the land, etc – therefore, in everyday life, there is but a small difference between the right of use and the rights enjoyed by real private ownership on the same piece of land. One serious difference is the possibility of a thorough revolution in the system of use of construction land, including there privatisation, which may endanger the right of use of land exercised by present owners.  This risk is certainly taken into consideration when pieces of property are transferred and when their prices are created.  
When starts from the aforementioned fact that the market value of a structure is compounded with the value of the right of use of construction land on which a structure is located, then one can realize that the right of use of land is burdened by two charges – one is the fee for the use of land, and the other is property tax – this represents an unnecessary double taxation and should be averted.
Conclusions. This analysis of the fee for the use of urban construction land points to two conclusions that are relevant to the basic topic of this study:

1. Evident with the fee for the use of construction land is an attempt to assess the value of land through more than one parameter, such as the surface area of the structure, location and type of use; such an attempt has got no chance of full success because, as the 20th century experience has shown, the State is not capable of properly estimating prices of economic assets outside the market and without market prices. Neither the concept itself is valid, nor is its successful quantification possible, since there is too many variables which remain unknown.
2. Fee for the use of land suffers from the problems of vagueness of its actual character: is this a lease or a giving for the infrastructure? Judging by all factors, the answer is – both; still, this does not solve the problem since the ambiguity of its character prevents sensible formulation and administration of a single policy. It is probable that the solution ought to be sought after in a comprehensive reform of the system in the direction of separating the lease and the arrangement for the financing of the infrastructural development, which is something that will be discussed later.
Construction land arrangement fee 
The other, second fee collected on land is the arrangement fee. It is paid by the investors before they start development, for the infrastructural costs. Put differently, through the fee for the arrangement of construction land, the investor usually acquires the right to:
1. prepare the land – solve property issues, dislocate, acquire planning and technical documentation, rehabilitate the terrain, etc.,

2. have the land equipped with utility and other infrastructure – water supply, sewage, traffic lines and parking lots, green areas etc.; in Belgrade, this infrastructural equipping does not cover electric power, telecommunications network and heat network, which are then contracted separately, whereas in Novi Sad, the electric grid and heat network is part of infrastructural equipping of the land.
Table 2
	Money collected by the construction land arrangement fee, 2005

	Total, in millions of RSD.
	10,501

	Cities
	82.8%

	Municipalities
	17.2%


Source: Treasury of the Ministry of Finance
As we can see, the total amount of the fee collected is quite high, representing a hefty 10,3% of all fiscal revenues collected by municipalities and cities in Serbia.
Virtually all decisions issued by local governments state that this fee is to be calculated according to the actual costs of arrangement and equipping, but they all immediately proceed to assessing this fee according to completely different set of criteria. These criteria are the same ones used to assess the fee for the use of urban construction land; surface area and type of use of the structure and its location. 
Most often it is the quantification of criteria that is different in these two different fees – the number of location zones varies, the classification of type of uses of structures varies, the criteria for the level of presence of utility infrastructure is different – but the principle remains the same. Decidedly, here too we see an attempt to have the fee for the arrangement of a structure put a burden on the value of a structure and the land beneath and around it.
In essence, a connection between the value of the location and the costs of its utility arrangement should not, in principle, exist at all. It is logical that all locations in a city possesses an equally good utility and similar infrastructure, but also that the value of various locations varies significantly, in relation to their commercial attractiveness. Therefore it is obvious that the fee for the arrangement does not represent merely a reimbursement for the costs of previous or future costs of utility infrastructure put on a location, but a way for the city or municipality to institute a rent payment onto the investors.
In some cities (such as Belgrade), when the land is leased, the construction land arrangement fee  is used as an object of bidding, with the lease on the land given to the investor who bids the highest amount for the fee for the arrangement of construction land. This system has in some cases yielded excellent results in Novi Beograd and at some other attractive locations. This system of bidding for the amount of the arrangement fee obviously shows that the city authorities are aware that their standard system of assessment of the fee – through aforementioned formulae – is not the best one and that it fails, at least when it comes to good locations and when the city is in a favourable investment climate. In such circumstances, it is obviously better to organize a bidding – and collect top sums.
There is no doubt that substantial sums bid for the arrangement fee (millions and tens of millions of euros) have little connection to the quality and the costs of infrastructure for a given structure, they actually represent a one-off payment for the  capitalized rent. In another words, the high fee actually represents a payment for the purchase of the right of use of an attractive piece of land, at which it is not the purchase price since the state does not sell the title to land but only a lease for a definite period of time.
This is the manner in which the payment for the lease of land is done in the system effective today:
· the first component is a one-off consideration, done through the arrangement fee; it consists of a portion relating to previous and future infrastructure costs, but also of a portion which is pure lease amount paid one-off and in advance and which virtually completely depends on the attractiveness of any one given location,

· the second component is the amount of rent/fee for the use of land, which is paid monthly in moderate amounts.
Such a manner of inflow of payments (a considerable amount given in advance plus a periodical sum) is suitable for the financing of Serbian cities, since in this way they immediately, i.e. in advance, receive short-time allowances which they most definitely need the most. The pure, periodical rent is received by the lessor gradually, in small amounts, and this is naturally less favourable.
Therefore, in real life, the construction land arrangement fee  only partially represents its nominal function – the infrastructure charge – whereas its other component is actually a one-off collection of city rent. 
What is more, one can certainly claim that this nominal role of this fee is unnecessary and that it represents a remnant of old times, when the state was compelled to justify its collection by a counter-favour, which yielded the fee for previous or future costs of infrastructure, although it is quite clear that the amount of the fee does not depend on these costs but on some quite different criteria. Conversely, this other criteria try, based on formulas, to establish the value of the land, which again has nothing to do with costs of infrastructure. This roundabout game had little sense even at the time when the arrangement fee came into being, let alone now, when the circumstances have changed during the transition. As the matter of fact, nowadays it is quite possible to collect from an investor not the alleged costs of infrastructure, but the thing that is actually at the heart of the issue: the full rent in accordance with the value of the parcel of land. Naturally, the state leases out a parcel of land and has the right to charge the rent in a form that is acceptable to both sides, i.e. either as periodical, or one-off, or a combination thereof.
EFFECTS OF THE EXISTING SYSTEM OF CONSTRUCTION LAND  
Apart from legal and procedural features, each land system has its own important and far-fetching economic effects. The effective regime of ownership and administration of construction land has hardly any virtues. Only its weaknesses are easily discernable and they will be discussed in the sequence.
Inefficacy of land use. The existing system of use of construction land is not aware of the land market and the way of transaction of land, therefore it is not aware of the market price of land, regardless whether the issue is of market capitalized price or the market lease price. On the other hand, the theory of economics, and the business practice of developed countries both indicate that without true market conditions for a particular resource, there are no possibilities for its rational (economically efficient) use. In order for the allocation of a resource to be rational, there must be a mechanism which will transfer a resource from the possession of those who use it inefficiently to those who would use it most efficiently, which would be those who are ready to pay for it, or the use of it, the highest price. Such a mechanism is the market, on which land is transacted according to free will and on the basis of freely formed prices.
This viewpoint completely refers to urban construction land as one of the most valuable resources in modern economies. Unquestionably, the inexistence of the real property market, i.e. urban land market, means that the price of use of land is not formed on the basis of supply and demand, or on the basis of advantages and costs that the use of land brings a potential user, but on the basis of some completely different criteria.
When this configuration is superimposed on the level of an individual land parcel (location), one can deduce that in Serbia this location is not used by a potential user who would be ready to pay the highest price for its use (whether this may be the market capitalized price or the lease price). This means that this parcel is not used by the most economically efficient user, but by someone else, which further implies that this parcel is not used in the most economical way. Such inefficient allocation of land among the users ensues from two different facts: firstly, that the user is determined in an administrative way, i.e. by a decision of local authorities; and secondly, that the use of land is not paid according to market price, which would depend on the advantages of the location (i.e. its potential profitability), on some other factors (costs of infrastructure, or administratively assessed lease based on social and other (political) criteria). Such a system of price-forming usually leads to a price that covers the costs regardless of what they are (and regardless of whether they are born by the investor or end-user), or to even lower levels, and definitely not to efficient use of land. 
Besides, the right of use of urban land cannot be transferred onto a third person (natural or legal one), which produces high inflexibility in the use of urban land. Namely, the chosen user is thereby forced to use that parcel of land, whether for an indefinite time or for a number of decades, irrespective of the changes that occurred in his commercial surroundings or in his business. This also prevents user’s relocation, which decreases spatial mobility of a user, producing inflexibility in the use of urban land.
Apart from inexistence of the land market, factors of inefficiency of use are also social and political criteria at assigning the rights to use and determining the fee for the use of land. Namely, as any state operation, administration of state land in a democratic society in transition is inevitably politicized, i.e. decision-making in it begins to be influenced  not only by economic and financial, but also political motives: who wins and who loses by a decision, what effect would a decision have on the political rating of the current authorities, what are the interests of coalition partners, how will the voters accept a certain decision and similar.
In such circumstances, the social momentum is very often emphasized more than it is worth. For example, the authorities have too much understanding for the continuation of occupation of land by an inefficient company that continues to exist for social reasons, i.e. so that letting go of workers is postponed. Or there is a case at assessing the fee for the use of construction land where the authorities start from the perceived ability of users to pay and then they formulate type of uses of use (residential, industrial, trades, financial services, etc.) according to the perceived ease at which the users from individual type of uses would be able to bear the costs and pay the fee.
Naturally, these social momentums have a negative impact on the efficiency of the location, because the land is continued to be kept by those who need socially-motivated allowances by local authorities and those who cannot efficiently use that land, nor bear the normal costs of its use.
A specially negative contribution to the inefficiency of the use of land is given by the two following properties of the fee for the use of construction land:

1. collection of the fee according to surface area of built structure; this encourages 
extremely irrational use of land, because it penalizes (financially) those who use 
the land extensively; thus, equal fee is imposed on users of two otherwise same 
structures of which one uses a small, and the other uses a large land parcel in the 
centre of the city; such a system contributes to degradation of the most valuable 
land, for example that in the centre of large cities, because there is no incentive to 
the present user, and no mechanism which will force him to increase the level of 
area developed on valuable land or to move out if he is not capable so to do; in 
another words, for an investor, or a user of land, it is all the same whether the 
development index is 1 or 20, from the fee-related perspective, because the only 
important thing will be the size of built space; this phenomenon directly 
stimulates irrational use of land, especially in the city centre, which means that 
locations in the city centre contain economically inefficient users of land, which 
decreases the global efficiency of commerce in the city. For this reason, in 
the centre of Serbian cities (and Belgrade) one can find hovels that occupy the 
most valuable land, but their users still pay low use fees, because the fees are 
calculated according to the surface area of the structure, not according to the 
value of the land,
2. 
difference in the amount of fee according to the type of use of structure; in Serbian cities, the sympathy of local authorities for the industry and similar “production” activities has led to them paying relatively low leases, i.e. fees for the use of the land; this difference encourages extensive use of land even on valuable locations, which would be better used intensively, and which is not good for the rational and economically efficient use of land; in market economies the extent of lease (which can be generally compared to the fee for the use of land) depends exclusively on the location of the parcel of land since the manner in which the location is used is a private matter of the user, unless it is conflicting with restrictions set out by the urban planning documents; therefore, in market economies the land at central locations is used exclusively by intensive land users, since others are not capable of bearing such high costs.
In this way, the existing system of use and fiscal burdening of urban land not only does not penalize irrational use of land, but, by its instruments, it actually encourages it.
Less investments/construction. The existing model of construction land does not represent a good base for swinging the moods of investors whether to invest in Serbia, including there the investments into construction. It is natural that this investment decision does not only depend on the commercial aspect of the activity in question, but also on the possibilities for stable and predictable use of land on which the intended structure is to be built. If the use of land is uncertain or unpredictable, then surely the interest of potential investors grows dimmer.  
There are several sources of uncertainty in the existing model of using construction land. First of all, it is the uncertainty about the duration of use of land. Namely, even when the land is leased out for an indefinite period of time or when it is leased for a definite time, there is no strong guarantee that this will be respected by the authorities and that the user will be able to exploit the land in a manner that he had contemplated. This is because the state can, and has done before, change the conditions of use of land through changes in the laws and local ordinances, and significantly influence the elements of agreements concerning land. It is quite possible that an amendment of the law could change an existing right to indefinite use of land into a right to a use of land for limited time, such as 99 years or even less. It is also possible that regulation plans and with them the intended type of uses of individual parcels change as well, which would then be grounds for the termination of the right to use for an indefinite period of time, or even that for a definite period of time. Simply put, the state as the lessor just cannot offer the same amount of certainty as a private lessor because the state can change the conditions of use by unilateral actions, the way she sees fit. 
Another point is that there is uncertainty in the possible privatisation of construction land, and especially in the method of privatisation of the construction parcel of land that an investor is using or wants to use. Of course, privatisation of construction land is possible, even probable in all transition or post-transition countries, therefore making the potential investors wonder about the probability and the possible direction of such privatisation. One cannot say it is not clear why the possibility of privatisation bothers them: it is easily conceivable that their status might deteriorate or that they might be burdened by increased costs in such an event. This is because the following facts: 1) considering that until the parliament has reached the corresponding legislation the method of privatisation remains unknown, the existing lessee or user of state-owned land cannot know what solutions will be adopted and whether or not he will remain the user after the privatisation had taken effect; 2) even if he was to remain the user, it is possible that he might be forced to pay a large sum for the purchase of land, which, together with the previously paid charges (such as the construction land arrangement fee) might be a princely sum, even more than the piece of land in question is worth and more than the investor is prepared to pay. 
Thirdly, there is uncertainty with the user of land concerning the manner of correction of lease amount, i.e. the amount of the fee for the use of construction land. Again here we cannot talk about a private legal matter, a contractual document entered into by a private owner and a lessee, where the method of indexation or change of lease amount would be known and agreed upon up front; this is a contract with the state which she can change, even through amendments in the legislation, in such a way as to replace the correction mechanism whenever she feels like it. It is clear then that long-term effects of the change of the mechanism for the correction of lease may be quite extensive. 
Fourth, related to the previous issues, it is very hard, almost impossible, for the investor to appraise the value of any given parcel of land. The reasons to that are, apart from the aforementioned uncertainties, also the inexistence of the legal market of construction land the inexistence of full ownership over construction land. The legal market of urban construction land does not exist because it is owned by the state and is issued to users to be used, i.e. the users may not sell it without the structures that lie on it. Transfer of land is possible only together with the structure upon it, but then it is not possible to separate the price paid for the structure from the price paid for the land. State ownership of construction land makes the user of urban land possess only a portion of overall property rights, i.e. the user is entitled to use the land in accordance with the law. Even aside from the fact that a certain piece of construction land is in state ownership, it still has, or may have a certain economic value for the user, because it enables, or may enable, an economic activity in accordance with the prescribed land use. The uncertainty relating to the value of land definitely deters potential investors from investing, because it is difficult to opt for an investment when the investor himself is unable to comprehend what the gained property is actually worth. 
All these uncertainties surely decrease the readiness of potential investors to invest in Serbia. This applies to both real property investors, i.e. those who practice construction and sale of commercial and residential space, and to the investors who would like to invest into economic companies. That this is not only theoretical reasoning is confirmed by information on how foreign investors view the land regime in Serbia and its consequences: dissatisfaction with the fact the land is in state ownership and with the method of its use is widespread, and especially aggravated with uncertainty regarding future events. 
Local communities’ decreased land revenues. Under the existing regime of construction land, local communities do collect less revenue than they might were the land be privatised. In this way, fiscal revenue is lost that is more than needed by the local communities in order for them to meet the demands of citizens and commerce in their territories.
The initial loss is that the opportunity to bring about new revenue through privatisation, i.e. sale of land, for the municipal and city budgets.
 Land is a valuable resource and it is surely possible to realize significant revenue through its sale. Even if alongside privatisation a procedure of restitution be instigated, with a portion of land returned to former owners, and another portion returned in money, there would certainly be considerable moneys remaining both from revenues from land that had been state-owned even before the nationalization (which indeed does exist in larger cities), and from the probable difference in the sales prices and actual restitutions.

Looking at it in another way, just keeping the land in state ownership incurs costs to the state, if not in direct costs, then in lost revenue. Additionally, there is no more a reason why a certain economic resource, such as land, would still remain in state ownership. In previous days, a misconception reigned that communism, based on state-owned or socially-owned property would bring about an efficient and just social and economic system, yet this expectation proved to be erroneous, and so a process of general privatisation was set in motion. Furthermore, neither the specific reasons related to urban land are actually in favour of state ownership. As the matter of fact, as proved by experience and theoretical reasons, everything desired and needed to be done with land, in the sense of regulation, urban planning, standards of use, revenue collection, infrastructure development and similar, can be equally efficiently, and usually even more efficiently, done in the regime of private ownership of land, which renders the statification of land unnecessary.
Considering that, as we have proved, keeping of construction land in state ownership is not necessary due to functional reasons, one cannot see a reason why this practice should continue to exist, since there is evident financial loss. In this situation, it is surely more rational for the state to privatise/sell the land and collect additional revenue, and have the private owners perform their construction and entrepreneurship affairs more efficiently. 
Furthermore, there is also another type of constant loss seen in the present day system, which is in the sphere of current revenue from land. This loss is not easily discernable, but it certainly exists and is reflected in the lesser amount of collected revenue in the form of the fee for the use of land in relation to property tax that, as standard taxation method, would be charged to land in private ownership. Let us just mention three components of the loss:
1. 
the Serbian state authorities, through the fees for the use of land, practice welfare policy, through classification of land according to different type of uses, which actually forfeits revenue; in property tax, which would be charged according to total value of a piece of property, meaning that it would also include the value of the land
, such a wide welfare policy practice is not possible, therefore the fiscal revenue would be much higher,

2.
When it comes to the fee for the use of land, the cities and municipalities perform a wide zoning of their territory, which makes the fee in the zone lower than what it would be if the land was valued and the fee charged on a individual location; basically, when they want to average the giving for quite diverse locations then it is inevitable that the common amount of the fee be assessed on par to the weakest locations, and not on par to the best; if it were the opposite case, these least valuable locations would have a fee too high and not payable by the owner/user (e.g., the fee for a location in the main street and in a subordinate street cannot be the same); at any rate, this averaging toward the lower level certainly loses potential revenue, to the benefit of users of most attractive locations; the newest model of assessing leases through auction, as it is applied in some Serbian cities, does rectify the mentioned weakness, but it is unable to assess the fees on all locations that are leased out, let alone assess the fee on locations that had been given to use long time ago,

3.
Less efficient use of land brings a fiscal loss in the sense that the basis has a slower enlargement in relation to a situation in which the land would be used efficiently; namely, in the cities of the world, fiscal revenue arising from real property, including the land, depends heavily on the value of real property, which is used as the taxation base; thus, in advanced cities this value is higher than in poorer and worse run cities, and so their property tax revenue is higher; the same applies in the cities of Serbia: the better the use of land and the greater the overall economic development, the value of real property will rise more rapidly rendering a higher revenue from local charges on real property,

4. 
There is certainly a loss occurring also with the construction land arrangement fee , since its collection is lower than it would be if the land was sold by auctions; since ceding land for use for a definite period of time, even if that period is 99 years, presents transfer of only a portion of property rights to land to a new user, because of which the investors will be prepared to pay a smaller amount for this than they would be were they buying that land to be theirs alone.
Negative effects on the gross domestic product and its growth. A synthetic expression of negative effects of the current regime of construction land on the efficiency of use and on the reduction of investments is the decrease of the domestic product in relation to what it might be. This is because when we compare two states – one in which the efficiency of exploitation and investments are lower than in another – then it is by definition invariably true that the first state yields a smaller domestic product than the opposite state. In this way, the present day ownership and management regime of construction land diminish the wellbeing of citizens of Serbia.
STATE-OWNED AGRICULTURAL LAND
Before an analysis of effects of the current system of management of agricultural land in state ownership, we shall again point out the basic elements of this system:
· In Serbia there is a parcel of agricultural land which is owned by the state; no-one has exact data, but some estimates place it on the level of 240 thousand hectares in Vojvodina and a considerably smaller amount in central Serbia,

· State ownership over the portion of agricultural land came to existence in Serbia by a series of nationalizations subsequent to WWII, when land was taken away from affluent peasants, leaving them ultimately with a maximum of 10 hectares,
· After failed experiments with agricultural cooperatives, this land was given for management to agricultural companies,

· The law that regulates the property relations regarding this type of land, i.e. the law that defined this land as state-owned is the Law on Conversion of Social Ownership over agricultural land into Other Forms of Ownership.
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· According to both laws on privatisation, the one of 1997, and the one of 2001, the land in possession of agricultural companies remains state-owned, i.e. the land in state ownership is not to be privatised together with the privatisation of socially-owned capital of the companies,
· Privatised agricultural companies are still using state agricultural land for an indefinite period of time,

· For the use of this land, privately owned agricultural companies (should) pay the lease to the state, in the form of the fee for the use of state-owned agricultural land, according to the Law on Agricultural Land.

This system obviously came to be due to historical reasons, i.e. it was not created in recent years for the interests of the state. In another words, in exists exclusively because the state ownership over agricultural land has survived until the present day, probably because in the last decade and half there has always been more important affairs than consideration of the concept of management of the remaining state-owned agricultural land, and not because the legislator believed in the need that the agricultural land should be in this type of regime.
Inexistence of causes for the prolongation of existence of the system of state-owned agricultural land does not only ensue from the aforementioned reason, but also from the analysis of its structure and functioning of the system. Let us look at this two elements more closely.
First of all, a mix of private and state ownership in any one company is not and cannot be a healthy thing. In such a make up, at which the company is run by a private owner while the state has no rights on the basis of ownership interest, there is certainly a possibility of exploitation of state-owned assets to the benefit of private interest, i.e. there is certainly a possibility of abuse of state property to the benefit of the private. This is further aggravated by the fact that there is no state institution that would care about the interests of the state regarding agricultural land, even though such a state fund was contemplated by the law, but never actually founded. The way it is, it seems that the state owns land against her will, that she practically forcefully foisted it to private owners for use, that it collects very little revenue from it, inasmuch as the private owners are ready to pay at their own free will, and finally that she is not at all interested in that land. The issue here, therefore, is of negligence for people’s property in the extent which is simply not allowed in a serious country.
Furthermore, the state effectuates very small revenue from her land: in 2005, the state collected the fee for the use of agricultural land in the amount of only 26.1 million RSD, or circa 1 euro per hectare. The collection of the fee for the use is obviously very low, i.e. the state does not have much use of her property. One cause for this low revenue is the inexistence of a state institution that would take care of this land and of the collection of revenue arising from it, but there are other causes as well: 1) foundation of such an institution would hardly make sense, since its costs might exceed the revenue, which would be fiscally irrational; 2) the fee is assessed by a state decree, not by a public bidding, therefore the financial results, even if collected in the level of 100%, cannot be considerable, because averaging of the fee by an administrative estimate yields inferior results in this case as well.
Thirdly, there is the issue of serious efficiency of exploitation of state-owned agricultural land. Certainly, this arrangement is more efficient than the previous one, in which the state land was given to administration to inefficient socially-owned companies. Nowadays, after the privatisation, all probability is that the rationality of administration with this agricultural land has increased, therefore making the efficiency of running of state-owned land higher than it used be.
On the other hand, there are reasons that question the efficiency of this mixed arrangement in comparison to a situation of fully privately owned land, in which total ownership of land would be in private hands. Some of the reasons have already been mentioned, such as those ensuing from the possible abuses of state land by private users. The next reason is the inability to pledge such land as collateral for a loan, which limits the potential growth of company and of agriculture in general. The third reason is the inability of sale of this land when the company might want to change its commercial activity or reduce its land assets. It is even questionable whether an company could return to the state the land in its possession considering that the legal situation is unclear on this issue. Even if this were possible, uncertainty lingers as to how the state would use the returned land, bearing in mind that it does not have an institutional structure that would be able to manage her agricultural land. It is easily conceivable that the land remain unused for a longer period of time. The fourth and perhaps the most important reason ensues from uncertainty: an company will not enhance state-owned land in any way because it does not know what the land’s destiny will be – for example, it will not build agricultural or industrial structures on it, it will not erect orchards, vineyards or irrigation or similar systems, which all diminishes the potential yields of the land. 
The company will use the state land in the simplest manner – for farming production – so that it produces no loss should the state return the land into her possession or so that the company does become entangled in huge (court) disputed on the value of its investments.
The conclusion of this brief analysis is that there is no reason in favour of keeping the present ownership regime, with land in state ownership used by private agricultural companies. The best way out of this current unfavourable situation is privatisation, for many reasons: for efficiency, for the financial result of the state, and for the preservation of business morals. Still, if state-owned agricultural land is not to be privatised, it is then necessary to incorporate an institutional body to manage the land that would take account of both rational exploitation and of optimization of financial effects. This arrangement would be less efficient than the regime of fully privately owned, but still more efficient than the existing one. 
Chapter 2
FRAMEWORK STRATEGY FOR THE PRIVATIZATION OF CONSTRUCTION LAND 
The previous passages of this study presented the existing urban construction land ownership and management system and stated its actual and potential effects. This created a foundation for laying out a draft framework of a state strategy relating to construction land, which is what this Chapter will set forth.
FOR THE PRIVATIZATION OF CONSTRUCTION LAND 

Let us remind ourselves, the basic principles of this study on the effects of the existing system of construction land are the following:
· Adverse effects on the efficiency of utilization of construction land,

· Effect on the decrease of investments into real property and overall investments 
in general,

· Effect on the decrease of fiscal revenue of the state, local communities, respectively,

· Effect on the decrease of the domestic product.

Such unfavourable economic effects certainly lead us to re-examine the existing regime and consider its replacement by a better and more efficient system. At this time and age of general privatisation no longer apply the (erroneous) ideological theories on alleged advantages of social and state ownership over private ownership, thus the ideological protection of the current system is neither convincing, nor possible. Since there are no strong reasons of non-economic nature to the contrary, then it is obvious that urban construction and in Serbian should be privatised.
Social/state ownership over land brought an exemption to active urban planning authorities: with it the state was capable of performing its urban planning-construction activities far easier. It was easier because it was capable of very easily nationalizing and expropriating private structures and in this way, with the land already being in state ownership, the state was able to expand residential and commercial construction without much difficulty. It was cheaper this way because nationalization of construction land was done practically without compensation to former owners, and even later, until recently, the state very cheaply expropriated private land for any type of use. The category of public interest was used in expropriation quite extensively, so that any reason (even an interest of certain companies) was good enough for new land to be transferred into state ownership. 
Therefore, the state ownership facilitated and made less expensive the land and construction affairs performed by the state, but this is something someone had to pay: these facilitations and this low price was achieved at the expense of the citizens, i.e. both the owners of old residential and other structures and owners of construction land, as well as all citizens who bore the consequences of economic inefficiency of such institutional solutions and their outcomes. In time, the level of violence with which the state ran these affairs was decreasing: nationalizations ceased, and expropriation regulations and practice were mitigated so much so that the Law of 1996 turned out to be quite modern, whereas the practice sees no more of expropriation of real property for the type of use of residential development. 
It is obvious that those easy-handed nationalizations and expropriations are no longer possible, but that the state, especially after political changes of 2000, can no longer jeopardize the right of individuals to peaceful use of own property. Therefore, the former advantages of state-owned property no longer exist and the state must limit herself firstly to the role relating to rules and regulations in the field of urban planning and construction, and secondly to providing public interest in the field of infrastructure, but in real, narrow sense. In this way, the state reduces its role to a lesser but more efficient level, pursuant to principles of market economy that are customary in developed countries.
Since the old-fashioned activist role of the state is no longer possible, state ownership of urban construction land is no longer necessary in Serbia. In another words, with the disappearance of ubiquitous managerial role of the state in the domain of urban development, planning and construction, the need for the basic instrument that used to facilitate that role – state ownership over land – no longer exists either.
If the state ownership is outdated and loss-producing, and private ownership desirable and sought-after, it appears that there are no other obstacles to the privatisation of urban land, a method that would provide solution to the existing problems, However, even when privatisation is indeed necessary and when there is intent of the society to take that path, there still is a potential obstacle that can procrastinate or even prevent the entire affair. More to the point, the issue of dispute is whether privatisation of urban land is technically feasible, at an acceptable price. In another words, could it be that privatisation of land is so complex and financially demanding that it is simply not worth while starting it at the first place? Obviously, it is possible for some privatisation methods to bring such technical complications that would render both privatisation and post-privatisation ownership structure unfavourable. For example, should the land beneath the existing condominium structures be sold at an auction to the highest bidder, or should it be returned to the former owner of nationalized land, it is highly likely that subsequent relations between the new owners of the land and owners of condominiums/structures will be burdened by inevitable and acute conflicts relating to lease amounts, which would, as a built-in structural destabilizing mechanism, definitely endanger the land ownership relations.
Therefore, before accepting privatisation as a good solution, it is necessary to examine the possible techniques of privatisation and see at what extent the difficulties brought by them are conquerable and see whether the end results of privatisation will be acceptable. This study has done that and the result of the analysis is that there exist privatisation technologies that are, on one side, relatively simple and efficient, and, on the other, lead to reasonable outcomes. They will be further discussed in the next Chapter.
THE CONSTITUTION AND PRIVATIZATION OF URBAN LAND 
The Constitution of 1990

The discussion presented so far in this study shows that apart from unquestionable economic reasons that stand in favour of privatisation in general and in favour of privatisation of construction land in particular, there are also significant legal reasons that speak in favour of abandoning the regime in which state ownership of land dominates.
The complexity of the system on one side, and legal insecurity on the other, represent essentially two sides of the same story. In a system that is complex up to the point that it becomes confounding, various agents may pursue various types of machinations, which become a further source and generator of legal insecurity.
Due to these facts, there is not much resistance to the idea of reform of the system through privatisation. Resistance, however, occurs when a more concrete discussion is opened. 
When the discussion on the regime of urban construction land was being opened, with the basic intention that it be completely changed, in accordance with transition principles, by introducing private ownership and market in the area, the decisive obstacle for such a option of privatisation and denationalization of this type of assets that was cited was Article 60, paragraph 1 of the Constitution of the Republic of Serbia which explicitly states that urban construction land must be in state or social ownership
.
If we were to disregard this obstacle for a moment and if we were to open a discussion on the modelling the privatisation method, on the forms of privatisation, especially on the denationalization (redress of confiscation, redress of expropriation), which is by definition a free natural restitution, then Article 56 of the Constitution of RS was accentuated, according to which all forms of ownership enjoy identical legal protection, are coequal and guaranteed to the same extent, as well as Article 59, paragraph 2 of the Constitution of RS, according to which the state-owned or socially-owned assets are to be alienated (exclusively) in line with market conditions, pursuant to the law. 
These constitutional provisions lead to a conclusion that, first of all, legal and natural persons may acquire on urban construction land only the rights of use, which differs form ownership (Article 60, paragraph 3 of the Constitution). Even if this constitutional obstacle were to be circumvented, we are left with another: the land could be privatised only by a sale (Article 59, paragraph 2 of the Constitution). 

Therefore, one of preconditions for a consideration and designing of the model of privatisation of construction land must be the amendment of the Constitution of the Republic of Serbia.
In moments when the motives for privatisation act more strongly than usually, and the aspects that the constitutional amendments will arrive seem weaker and farther, there are indications of certain constitutional options that this project, privatisation that is, enters into actual legal life earlier, therefore without waiting for the constitutional change. Judging by all, such a moment is now, and so such ideas are quite alive today.
As the core of the idea that constitutional conditions for the privatisation may be formed in this constitutional frame, the contradiction was emphasized between Constitutions of FR Yugoslavia, and that of Republic of Serbia, adopted previously. The latter, as shown, reserved only state or social ownership for urban construction land, the FRY Constitution explicitly envisaged that urban construction land may be in “private or other forms of ownership”, leaving the more precise definition to separate laws. In the other federal unit, the Republic of Montenegro, private ownership of construction land was constitutionally allowed
 and subsequently defined by statute, therefore making the construction land subject to denationalization. Since according to Article 115 of the Constitution of the FRY the Constitutions of member republics, as well as federal and republic laws must be in compliance with the Constitution of the FRY, the constitutional limitation referred to in Article 60 of the Constitution of the Republic of Serbia should have been overthrown, but such process of harmonization of Constitutions never happened. We could ask a question whether, and to what extent and in what manner, the limitation of the unconstitutional provision is actually binding.
Equal logic may be applied by creating a legal relation between the provision of Article 60 of the RS Constitution and provisions of the Charter on Human and Minority Rights of State Union Serbia and Montenegro; the Charter also guarantees private ownership in the field of construction land, and the Constitutional Charter of State Union of Serbia and Montenegro prescribes harmonization of Constitutions of member state to one another and to the Charter on Human and Minority rights, together with a deadline for that harmonization; however, this harmonization never happened either.
This last fact was used to formalize the idea of the opening a legal possibility for privatisation of construction land (or of disproving legal impossibility of privatisation of construction land), with the initiative before the Court of the State Union to decide that the provision of Article 60 paragraph 1 of the Constitution of RS is in disagreement with the Charter on Human and Minority Rights. If the Court decides so, the presumption held by the petitioner of this proposal is that the authority enjoyed by the State Union, or the authority of this decision alone, would force the Assembly of the Republic of Serbia    to change the Constitution in this sense, i.e. to cancel the provision of the Constitution that imposes this unwanted restriction.
This type of procedure may only be a constitutional one, i.e. an amendment to the Constitution of the Republic Serbia. Faced with this fact, it is clear that the initiative is unrealistic, technically unfeasible, and so its point is not clear to those who are not its petitioners. The pressure that is exerted, indirect lobbying, also puts in a precarious position the other possibility of solving this problem, which is different interpretation of the text of the Constitution. The arguments in favour of this initiative are actually arguments in favour of the previous socialistic interpretation. 
The resume of the issue would be the following:
It is certain that the makers of the Constitution of the Republic of Serbia of 1990 intended to exclude private ownership over construction land.
Formal dissonance between the “federal” constitutional documents and the RS Constitution, i.e. lack of harmonization of the Constitution of the Republic of Serbia with the former Constitution of the FRY and now the Charter on Human and Minority Rights could hardly be the way to effectuate a speedy constitutional change, even if the political relations in the State Union were not in the shape they are. The Court of the State Union  can instruct a change of the Constitution of the RS, but this change will occur irrespective of such a decision, once the political and other preconditions for this change have been met.
Yet, if and when these constitutional changes occur, judging by all constitutional drafts that are in currency, the monopoly of socially-owned or state-owned property over construction land will be cancelled. Therefore, if the Constitution does change, the legal obstacles for the privatisation of construction land will disappear. 
The true question is whether this is possible prior to the change of the Constitution of the Republic of Serbia.
Judging by, as many claim formally unconstitutional, solutions contained in the Law on Planning and Construction, which have been commented above, which do differentiate between public and remaining construction land, reserving the regime of urban construction land only for the former, the circumventing of the constitutional obstacle might be possible in the manner done by this Law. Therefore, a general contraction of the notion of urban construction land to the narrower possible extent might be conceivable, similar to what was done to the notion of public construction land in the Law on Planning and Construction.
Undoubtedly, there is a fund of land that is in public use (traffic lines, parks, river banks)  ...), as well as lands on which public use structures are built (state and municipal structures, certain structures belonging to health, culture, education and similar sectors), which will remain state-owned after any and all privatisations. Privatisation in the existing constitutional framework would be done in such a manner that the notion of urban construction land, mentioned in Article 60 of the Constitution, which the Constitution naturally did not define more closely, leaving it to the laws to do so, would be understood and construed so as to refer to this type of (public) land, leaving all remaining land outside the confounds of the notion of urban construction land. 
As it has been said, such interpretation would be opposite to all done until now. Comparative constitutional analysis shows that such Copernican twists in the interpretation of constitutions are not unheard of. Moreover, this is a technique used in some transition countries, Hungary for example.
It is known in our country as well, and comes as a result of political scales. For example, the Constitutional Court of the Republic of Serbia had not question the possibility of the loss of parliamentary mandate due to termination of membership to a party in a proportional election system for more than ten year, only to “discover” at one point that the mandate is the “ownership” of the member of the Assembly.
However, the administration of reforms by new interpretation of the Constitutes necessitates much more than the current relations between political forces or the way in which the Constitutional Court recognized certain political interests: it necessitates a broad reform consensus. When this consensus existed in relation to the issues relating to construction land, the privatisation would be possible in the aforementioned way. Other constitutional restrictions – the issue of transfer of property from social or state ownership into private one, i.e. the compulsiveness of privatisation – have already been surpassed in the general design of privatisation of commercial companies in Serbia. 
Constitution of 2006 
The following passages will describe the new constitutional framework and examine how it can affect the model of privatisation (how it can condition it).
The first and the most important novelty brought by the new Constitution consists of the lack of the provision, i.e. concept under which the state or social ownership kept its monopoly on the construction land (Article 60 of the Constitution of the Republic of Serbia of 1990). Only natural resources, assets of public interest (designated by law) and property used by state bodies are public property as ordained by the Constitution (Article 87 of the Constitution adopted on November 8, 2006).
In the light of provision of Article 86 of the same Constitution, which guarantees equality of private, cooperative and public property, it is clear that now and onward construction land may take any form of ownership.
The legal grounds for the privatisation of the existing fund of state-owned and socially-owned construction land is supplemented by provisions 3 and 4 of the same Article.
First of all, the possibility of privatisation is generally contemplated, when it comes to socially-owned property, by prescription that it may be done on conditions, in the manner and within deadlines prescribed by law. The provisions on the privatisation of social property and the fact that this privatisation has been compulsory, facilitate the possibility of and suggest that in a number of cases construction land may be privatised by privatisation of legal entities, i.e. of property of legal persons that are subject to privatisation (of socially-owned property). This may be an additional impulse for the completion of privatisation of those unattractive companies that have not still been privatised and have within their property the rights of use on land parcels.
Secondly, the publicly owned assets are envisaged to be transferred in the manner and on conditions prescribed by the Law.
This provision is particularly important. It is the legal grounds for the privatisation of land that is today in state or public ownership. The model law on privatisation that is a constituent part of this study thus becomes fully constitutional. Further on, contrary to the provision of Article 59, paragraph 2 of the Constitution of the Republic of Serbia of 1990, according to which state-owned assets could have been alienated only on the market and under market conditions, the new provision also enables privatisation without payment, before all by denationalization, as well as by exercise of the principle Superficies solo cedit by conversion of the right of use of a construction parcel on which a structure is built into full ownership. 
The Constitution of Serbia of 2006 contemplates in Article 88, which is overall dedicated to the land regime, a principle of liberal system of land ownership. Private ownership, the Constitution states, implies also the free use and management of the land.
The Constitution, however, creates a foundation for natural and economically and legally logical restrictions to such a liberal system, suitable for modern legal and economic systems.
Restrictions to certain forms of use or management of a construction parcel are possible if the following conditions are met:
(а)
the restriction can relate only to an individual type of use or management, not to use or management in general;
(b)
the cause of restriction may be either prevention of breach of other’s rights, or interests, or averting of perils relating to environmental damage.
Provisions of Article 88 are complementary to the provision of Article 58 which by a paraphrase of Article 1 of Protocol 1 of the European Convention on Human Rights guarantees the right to peaceful use of property. The Law may restrict the manner of use of property, but only in a public interest established based on law, and with a compensation that may not be lower than its market value.
We think that provisions of Article 58 and 88 of the Constitution of the Republic of Serbia are a foundation for the introduction of a completely new legal and economic system of land ownership, whereby private property and the market will be introduced once and for all. The superiority of such a system over a rigid state-planned one was especially proven in the second half of the 20th century. Apart from that, these provisions are also grounds for necessary restriction of private property on construction land, especially for the benefit of urban planning, the system of issuance of construction licenses, neighbour rights and the system of property law servitudes. Thirdly, these provision create a foundation for necessary expropriations of construction land; residential development and reconstruction as causes for restrictions and expropriation of private ownership of land have been subject of a rich practice of the European Court of Human Rights in Strasbourg
, which will be a significant indicator for the development of future rules and regulations and practice in Serbia.
Finally, significant are also provisions of the Constitution that regulate public property.
First of all, it is no longer described only as state property, but it encompasses the property of autonomous regions and the property of local governments. This abandonment of the concept of unified state property is important for the future land policy, which will, naturally, be lowered at the level of local government. Simultaneously, this concept enables property recognition of the remainder of construction land that will not subject to privatisation.
Secondly, the Constitution indicates the minimal volume of public ownership over construction land (land in public use, land on which state organizations and authorities are situated), which provides the contours of the volume of future privatisation.
Finally, it is further prescribed that other rights and property may be in state, or public ownership (apart from what is stated in the previous paragraph), which means that the state, autonomous regions and local governments may be commercial owners of individual land parcels.
The constitutional provision by which the “unified” state ownership of property was divided, among other things, over land as well, by prescribing the forms of public property to be the property of an autonomous region and property of a local government, open some new, conceptual issues that are in relation to the design of privatisation. 
Namely, even though it is the law that will ultimately prescribe what of the current state property will remain such – if it is not privatised – and what will become property of an autonomous region, city or municipality, simple logic warrants the notion that certain properties should be allocated to certain entities that are listed above; for example, the land on which stands the city assembly structure should go to that city, and a local road should go to the municipality in which territory it is situated. The question is what to do with the remainder of land, above all with the land that should be subject to privatisation according to the criteria of this design. 
One of these models of action is possible:
(а)
privatise the land as state property, and then, conditionally, provide for the participation of local government in the privatisation revenue according to a scheme, which may or may not contain an element of solidarity of richer local governments for the poorer;
(b)
first perform a “partition account”, establish the nominal “owner” of state property, and then begin the privatisation in such a manner that privatisation decisions would be made and  privatisation revenue collected by that entity (municipality, city, autonomous region, or the Republic of Serbia) to which possession a parcel of land had gone.
In comparison, it seems that arguments in favour of the first model are winning. First and foremost, it promotes the principle of equal treatment, which might be disturbed by decentralized privatisation.
Another issue is efficiency of the process, which would inevitably be disturbed by the time needed for the partition of the property. 
Still, a certain amount of decentralization is necessary and useful in this model as well. This should be done through statutory and arranged participation of local bodies in the process of privatisation, and then through their participation in the privatisation revenue. 
Finally, the conclusion may be that the new Constitution of the Republic of Serbia not only repealed previously existing restrictions of privatisation of construction land, but that it has also clearly shown the desirability, even the essentiality of this process, and has created the constitutional foundation for the post-privatisation legal regime.
THE VOLUME OF PRIVATIZATION OF LAND – WHAT IS TO BE PRIVATISED? 
It is necessary, or desirable, that all construction land parcels be privatised, except for the following categories:
· Construction land parcels that are public areas;

· Construction land parcels that serve to provision of public goods;

· Construction land parcels that house structures in state ownership or in ownership of local authorities and that serve to performance of the basic operation of state, or directly serve to the provision of local public goods. 
In other words, the comprehensive privatisation of construction land is proposed – there is very little exceptions. It is important to point out that basic operations/functions of the state are defined very restrictively. For example, land that is currently used by public utility companies does not fall into stated exceptions.  That land should also formally become property of those companies and possible privatisation of that land must be tied to the possible privatisation of that public utility company.
The reason for such an approach is evident: the only land remaining in state ownership is the land needed for the direct operation of state functions and the land belonging to public areas, all remaining land (used for living, commercial type of uses, free land and similar) can and should be privately owned, under the principle of efficiency.
PRINCIPLES OF PRIVATISATION
One of the basic principles of privatisation of construction land should be the differentiated approach to the choice of methods by which it will be privatised. In point of fact, construction land is not a homogenous resource; it is influenced by quite diverse and specific legal and economic circumstances. Consequently, before taking to defining the methods of privatisation, one must identify these typical circumstances or cases. Only then we can advance to choosing the best method of privatisation for each individual case, i.e. each individual situation.
The choice of the best method of privatisation for each individual situation should be made on the basis of a set of criteria. These criteria need to be uniform; this means that one single set of criteria should evaluate all situations, i.e. all possible methods of privatisation in that individual case. 
Even though such an approach leads to the situation in which the same type of land parcel will be chosen to be privatised by the same method, we must allow for a possibility that there are certain variations as regards to the application of the chosen method. For instance, variations regarding the type of use of the land: whether it is land used for residential or perhaps commercial type of uses.
A differentiated approach is inevitable, since a uniform method of privatisation of non-uniform parcels of land would bring either very unjust or highly inefficient solutions. For example, in some cases (such as undeveloped land), physical restitution would be justified, whereas in others (such as with condominium structures) it would bring very inauspicious legal and economic consequences. Another example: auction is very easily done in a case of undeveloped land, but, the same method would lead to legal and economic difficulties were it to be applied to a piece of land on which there is a structure in commercial use. 
Therefore, a differentiated approach to privatisation of land, which depends on the type of particular land, is a consequence of a yearning to have privatisation fold out in the simplest, most equitable and most efficient way possible. 
PRIVATIZATION POLITICS –

CENTRAL OR LOCAL DECISIONS?

The main question is whether the policy of privatisation, its creation and administration should be in the hands of central, or local (municipality, city) authorities. High percent of that centralization may lead to certain problems in the creation, and even more in the administration such policy, having in mind the limiting administrative capacities of central authorities and the parliament’s indifference to this problem and its resolution. Still, low centralization of privatisation of construction land may lead to an unwanted multiplicity and inconsistency of chosen solutions.

That is why it is important to establish balanced policy of privatisation of construction land. Therefore, all the important models of privatisation should be defined at the national level (the law on privatisation of construction land), considering that this is a resource in state ownership, so it is only just that everyone in the Republic of Serbia should be in equal position as far as rights and possibilities are concerned. This new law should define: the scope of privatisation, the strategy for privatisation, the typical privatisation cases, privatisation methods that will be used, and ways of application of chosen methods. Application of these statutory provisions should be guided by both national and municipality authorities, depending on the privatisation model chosen for individual types of land and accompanying procedures. When it comes to national authorities, these must include the Republic of Serbia Property Directorate and the Cadastre of Real Estates, and preferably the Privatisation Agency as an institution with experience in selling state-owned property. On the local level, participants to this process should include bodies that are presently in charge of the land: municipality property departments and land register courts.

DYNAMICS OF PRIVATISATION
Dynamics of privatisation of construction land cannot be fully laid out in advance as there are differences in privatisation models for different types of land, as well as there is differences in the accompanying procedures and actions. The speed at which actions take place is different with different models, as is the volume of necessary preparations relating to various models. Finally, the promptness of execution of different models depends on both the reaction time and general behaviour of local authorities when they sell publicly, and on the current users of land, i.e. they are the ones who will dictate the completion of privatisation.

For some privatisation models (free transfer to certain categories of current users) it is necessary to set the date of transfer, sufficiently distant from the date of enactment of the land privatisation law, so that the necessary administrative preparations could be performed in time. After the set date, the current users would have right to register themselves in the cadastre or in land books as owners, after the processing of corresponding documentation that gives claim to their right.

Similarly, if such a model of privatisation is to be chosen, certain categories of current users would be given a time from which on the state would offer to them to purchase the land underneath the structures that they own. This offer would be valid for an indefinite period of time. This means that the privatisation process could be very long, but we believe, due to the stimulating measurements, that a great deal of land would be purchased in a short period of time.

One part of the land would be sold in public auctions, which means that duration of this process is indefinite, and that it depends on the preparations for each sale and on the interest of potential investors.

These illustrations are aimed proving our starting position claim, that the duration of processes of privatisation of urban land according to different methods will differ in relation to the character of the method, and that in all likelihood fast completion of privatisation should not be expected.

From the economic point of view, the most important is the privatisation of land that the commercial investors are interested in, which means privatisation of new parcels (new locations), or the ones that are envisaged for reconstruction (demolition and restructure). In other words, with the proper execution of privatisation of construction land, the basic barrier for the arrival of new, especially foreign, investors should have been removed. Another priority is finding solution to ownership of land that is used by public/state companies in a way that would facilitate the privatisation of those companies, that is in a way which will increase the price that could be obtained for them. All other cases are not the priority ones – transitory survival of public property may be allowed, at least for a while.
Chapter 3

MODEL OF PRIVATISATION OF LAND
METHODS OF PRIVATIZATION OF URBAN LAND

On grounds of this comprehensive theoretical review, as well as on grounds of the principles of privatisation exposed in the previous Chapter and the comparative analysis of the privatisation of construction land in transition countries, we have identified the following methods of privatisation:

Restitution of construction land (restitution of property), which entails physical return of the construction land to the former owner, or to his legal successor. Physical return of the same parcel that had become public property on the basis of confiscation and nationalization of construction land, last performed in 1958., or on the basis of subsequent expropriations of construction land that had the character of nationalization.

Donation of construction land to the current users of the land, to physical and legal persons that have permanent rights of use of the construction land that they obtained in accordance with the law, without regard to the type of ownership that the legal entities might be in. This donation means giving all ownership rights to the current users, including the right to disposal, which the new owners may exercise without any legal restrictions.

Public sale in the cities of clear construction land designated for urban reconstruction, or the land designated for urban reconstruction under a certain structure, both for the market price that is set by free (public) contest – by auction or by tender. Public sale means that the parcel of urban land is of course sold to the highest bidder.

Selling of construction land to the current users, to the physical and legal entities that currently have the permanent, unlimited right to use construction land which they have obtained in accordance with the law, without regard to the type of ownership that the legal entities might be in, under stimulating market prices (without free bidding). Those prices should be set only as a portion (less than 100%) of the full market price of the construction land. The assumption is that through the amount that they had paid for the piece of real property, i.e. for the right to construct the structure on a certain parcel of land, the current users had already paid a portion of the total market price of the land. The percentage of the full price that will be charged must be uniform in all cases, for all parcels of construction land that already have legal users. Full market price could be defined in several alternative ways – those ways differ in their complexity and transparency, but are all based on an array of arbitrary presumptions. This method of sale of construction land selling to current users is understood to consist of an offer made by the  selling agency (which is a body acting on behalf of the current owner – which is the state), which the current user cannot bargain with but can only accept or refuse. By refusing, the current user will not lose the right of use on the land that had been assigned, but will suffer a certain change, worsening that is, of the conditions of use of the land. The offer of the selling agency will be subject to appeal, i.e. the party can complain only to the procedure by which the offered selling price was assessed (and demand to check whether all the applicable rules that regulate the mater have been consistently and impartially applied), but not to the offered price itself. It is possible to instigate an administrative proceeding against the final decision of the selling agency.

(5) Leasing out of construction land for a definite period of time by the state/local authorities to the current or new users, is not a method of privatisation in the narrow sense, but should be considered as an auxiliary method which can be used in some cases as a transitional solution, before a permanent solution is found. The existing systems of short-term (from one to five years) leasing of land until “brought to type of use” and system of concessions granted to the leaseholder belong to this group. In some cases this transitive regime may end with the users’ decision to buy the land at the offered price. The main question concerning the application of this method is the designation of lease duration, as well as method of assessing the lease amount itself. Alternative methods of assessing the selling price used by methods (3) or (4) may also be used in assessing the lease amount. The lease amount may be adjusted so that it encourages the user of the land to finally purchase it. In that way the privatisation of a concrete parcel urban land can be done. This method should be avoided whenever possible, i.e. should be used only if any of previously mentioned models cannot be implemented.

CRITERIA FOR THE EVALUATION OF METHODS OF PRIVATIZATION

OF URBAN LAND 

Several different criteria for evaluation of methods of privatisation of urban land are indeed identifiable. All of them should be used in parallel when we evaluate all the possible methods of privatisation.

1. Efficiency of the actual method of privatisation of urban land, which means that a method must be efficient in quick establishment of private property rights, their protection and improving of land trade in the market.

2. Transparency and simplicity, which means that the method must be simple and understandable to all interested parties.

3. Consistency, which means that the method must provide a result of the privatisation that is consistent, i.e. complies with the logic of the law.

4. Legitimacy, which means that those ownership rights that are obtained according to the law, irrespective of the concrete statutory provisions, should be protected, and not violated.

5. Equity, which means that, in general, no group should get the land for free except that group of persons whom the ownership rights were taken away by force during the nationalization.

6. Low costs of administration, which means that the desirable method of privatisation to be chosen is the one that generates low costs of administration, i.e. the one that it is not administratively demanding with regard to assets that are needed for its administration.

7. Privatisation revenue, which means that it is desirable that the chosen method of privatisation generates public revenue.

8. Increase of investments and public growth, which means that it is desirable that the administration of the chosen method of privatisation of construction land leads to increase of investment and promotion of economic growth.

OVERALL EVALUATION OF METHODS OF PRIVATIZATION OF URBAN LAND

The overall comparative evaluation of the methods of privatisation of urban land is initiated in order to provide the basic information about the characteristics and values of each identified method, which will serve as an introduction into detailed comparative evaluation of methods of privatisation, which will be based on the analysis of specific cases of urban land parcels that occur during privatisation of this resource. 

Restitution 
The main advantage of restitution as the method of privatisation of construction land lies in its potential related to equity since it implies return of private property rights which have been taken away forcibly. In general and administrative terms, this is a simple method, because the land is transferred to someone who is known, or whose identity can be identified unambiguously, although disputes may arise in this respect. Therefore, in absence of disputes it may be implemented in a rather short time.  

Potential principle drawback is in different values of property – construction land – at the time of nationalization and at the time of denationalization. Namely, identical parcel of construction land decades after its forcible seizure may, principally speaking, be much more valuable compared to its value at the time of seizure.  Such higher value resulted from urban development, investments (from private and public sources, but not investments and decisions made by former owner), as well as from the change in use of land and/or urban parameters. Consequently, the issue of increased value of land should be addressed and the emerging problem of “unearned” profit should be solved, together with the problem of missed profit as far as former owners are concerned – the profit which he/she would have gained if the construction land had not been seized. One possibility to resolve abovementioned problems is implementation of restitution method only in those cases which do not involve significant increase in the value of construction land; but now there arises the issue of threshold value based on which the cases are to be differentiated. 

On the other hand, at least principally, it may be said that there is a claim by the former owner of the nationalized land for non-use of such property, that is, for missed profit for all previous decades. This would be a kind of fair compensation for loss for one measure – nationalization – which is today considered illegitimate and wrong, and which by all means inflicted loss to the former owner. 

It is possible to link the two above mentioned issues and even have these claims cancel each other out. Namely, former mentioned mechanism of land value increase during the period of nationalization might represent the state’s claim towards restitution beneficiary, while the latter mentioned right in fact would represent the restitution beneficiary’s claim towards the state. It would be even reasonable to assume that such two claims are of similar order of magnitude from the aspect of finances: let us assume that their annual amount is several percentages of land value, or that the value of land has been increasing during the entire period by the rate of  several percentages on annual basis, on one hand, and that the compensation for loss (missed profit) may be also expressed through annual interest rate of several percentages of the land value, on the other hand. It is not possible to make accurate calculation in this sense neither for land in general nor for individual parcels, so it would be preferable to find a less complicated solution to this problem. The mutual cancelling out of these two claims is such simple and possibly satisfactory solution, because, as we already saw, it is reasonable to assume that we are dealing with two mutual claims having similar order of magnitude. In this way we avoid one extremely big and insurmountable administrative-technical obstacle – calculation of all claims for each parcel – what would almost unable application of restitution as the way of privatisation of land, including real estate restitution in general. 

Furthermore, during restitution the problem of compensation, i.e. commission paid during nationalization or expropriation or seizure of property should be considered and/or settled. During nationalization of construction land in accordance with the Law on Nationalization of Urban Construction Land from 1958, as well as during expropriation of construction land until 1990, the compensation paid to the former owners was inconsiderable or minor, that is, it was far from the real market value of the seized land. That is why it would be sensible policy to disregard payment of such compensation, that is, not to require the former/new owner of the land to pay back the amount of such compensation. An argument to support such policy, besides simplicity of the solution and/or numerous technical and administrative problems that might arise during the process of effecting the claim for compensation, might be the fact that such policy is based on the view that retaining a minor compensation that was paid represents a compensation for disturbance paid to the prior owner. 

If during the seizure of land within the expropriation process the principles of public interest and fair compensation to the former owner were consistently observed, it may be concluded that there is no grounds for restitution, since such expropriation did not affect the wealth of the former owner and that this was done with the goal of protecting and improving the public interest. It may be said that such cases include all those expropriations which took place after 1990
, whereby such cases are excluded from future restitution, what is in accordance with the principles mentioned above.  Restitution is not a particularly efficient privatisation method, because it is possible that it will involve disputes about the identity of the actual former owner, who is his/her legal successor or about the size of the previous parcel, if re-subdivision was made. Restitution of construction land parcel on which there is a structure whose owner acquired the right to use that parcel legally leads to breach of consistency of the solution resulting from privatisation, i.e., to property regime without legal logic. The legitimacy is also breached, because in this case the property rights of the owner of the structure which he/she has acquired in accordance with law are infringed. The costs of restitution implementation are not negligible, since ownership disputes unavoidably require involvement of judiciary. From the administrative aspect restitution is demanding – it does not require new institutions, but the existing institutions, primarily judicial system (due to increase in number of ownership disputes), would be much more burdened than in the past. Restitution generates no privatisation revenue, however such deficiency might be alleviated by the fact that public expenses also decrease in the case of restitution, owing to the fact that compensation to the former owners is not to be paid. Finally, we can identify contradictory effects of restitution to stimulation of investments and economic growth and investments. On one hand, determination of the authorities to implement restitution supports its orientation to protect private property rights. On the other hand, however, ownership disputes and increased burdening of already inexpedient national judicial system will weaken protection of private property and contractual rights, thus decreasing likely investments.  It remains to be seen which of these two effects with contrary effect direction will prevail. 
Giving construction land away to current users 

Giving construction land away to the current users represents very efficient privatisation method, because full property rights over land are quickly established, it is simple and transparent, provides consistent results (property regime with legal logic) and, in principle, the costs of its implementation are low and it is not administratively demanding. It may be also said that the speed of privatisation of construction land will certainly contribute to stimulation of investments and economic growth. 

The problems with this method arise from the breach of legitimacy since we are dealing here with legally acquired property rights which do not comprise the right of disposal and by applying this procedure such property rights would also be allocated to the current users.  In other words, those who bought or acquired real estate in some other way, acquired exclusive right to use construction land on which the structure transferred into his/her ownership is located, or which they constructed on the allocated land. Giving away, in principle, contravenes the principle of equity, because previously seized property rights are not returned to the former owners, i.e., equity of this type should be established by compensating the former owners, whereas the current users acquire property right over land free of charge. In addition, giving land away to the current users breaches also the principle of horizontal justice, because in such case the state would give something (land to its users) to some citizens at no cost, whereas others (those who are not users) would get nothing for free, what is not fair. 

The next problem with this privatisation method lies in the fact that it does not generate any privatisation revenue. This problem is made bigger by the fact that the issue of denationalization of land should mainly to be resolved by compensation (instead of restitution), what increases future public expenditures. 

Finally, in some cases of construction land parcels, which accommodate structures that are not privatised, privatisation is postponed. For example, by allocation of construction land to socially-owned enterprises which are its current users privatisation of land is postponed – the land would be privatised only as the property of the enterprise, in other words – such enterprise would be privatised together with the land. In such case the land would be the property of the enterprise, and thus the capital value of the enterprise would be increased what would stimulate its privatisation. 

Public sale of construction land 

Public sale of construction land is privatisation method characterized by a number of advantages. This method is very efficient because it quite quickly creates private property over construction land, it is rather simple and transparent, it does not breach legitimacy and leads to legally consistent solution, the costs of its implementation are relatively low, it generates the highest possible privatisation revenue and it stimulates investments and economic growth. 

The drawbacks of this privatisation method lie in its limited applicability – it can be applied only to vacant construction land parcels that do not have a user attached to them. The sale of land to someone who is not the owner of the existing structure on such land would result in extremely unfavourable (legally inconsistent) ownership configuration – one entity owns the land and the other entity owns the structure – what would lead to long lasting and hardly solvable disputes about lease, structure extension and to a number of other possible misunderstandings.  Therefore, such illogical legal relationship, which resulted from combination of circumstances rather than voluntary agreement between two parties, should preferably be avoided, starting from the principle Superficies solo cedit.
Furthermore, implementation of this method does not enable achieving equity in the sense of restitution – such equity has to be achieved in somewhat different manner: by compensating the former owners. All stated estimates indicate to preliminary conclusion that this privatisation method should be applied wherever possible, but also that it does not represent universal privatisation method for all types of land. 

Selling of construction land to current users at simulated market prices

Selling of construction land to current users at simulated market prices is the method which resulted from the fact that public sale may be applied only to vacant locations or those parcels of urban land with no users attached to them. Therefore, it is to be expected that this type of sale is inferior to public sale. However, this does not mean at all that this model is without its values. The values of this model, as well as its drawbacks, should be considered only upon selecting the most appropriate method which for simulation of market price for construction land. In principle, simulation of market price may be done at least in three ways. 

The first method is method of location interpolation, which is based on the data provided from public sale of land on vacant locations in the vicinity of the construction land parcel to be privatised. This information should be modified or adjusted to the respective parcel (location) as regards: (1) location of the parcel to be privatised; (2) level of development; (3) land use. The greatest problem in applying this mode of simulation price is lack of adequate information at the beginning of privatisation: it is necessary to wait until more public sales have been made in order to commence simulation of market price.

The second method is the method of adjusted price for the structures which have been sold recently. The price of structure and/or real estate which was paid should serve as the basis for setting the price of land. In other words, this price should be the base – the price of land should be certain percentage of the price paid for the real estate. Several problems arise in implementation of this method. First, in the case of transaction the price is not public, but we can use data on the tax paid and/or on the tax base determined during assessment of absolute rights transfer tax. The second problem in applying this method is what is to be done with the structures constructed on the existing site by the current owner. In this case there is no transaction price, i.e. there is no base for payment of absolute rights transfer tax. It remains absolutely unclear what is the value of such real estate. In a number of situations the price paid for grant of land has not been obtained in a competitive manner - without efficient public competition - hence it can not serve as the basis for such evaluation. The third problem in applying this method lies in the fact that the price of real estate to be paid comprises also the value of the structure which varies considerably from real estate to real estate. 

The third method of simulation of market price is based on the existing fee for the use of construction land. The selling price would be formulated as the capitalized value of fee or as the net current value of the fee to be paid in future, by use of adequate interest (discount rate). Although the fee for use of construction land is administratively established compensation, it is still the best available indicator of land value. Namely, such compensation is differentiated according to various zones in the urban area, thus, to a certain degree representing the measure of location, and it is charged by square meter of floor area, thus representing also the measure of intensity of use of the location, and it is also differentiated according to land use, thus representing the indicator of the portion of land value which depends upon the way and/or profitability of its use
. This method is very simple bearing in mind that the price of land would be determined automatically on the basis of already existing amounts of the fee and/or already existing respective decisions made by local authorities by applying uniform interest and/or discount rate on the level of entire Serbia. All above indicates to the conclusion that creation of market price which offers highest benefits is exactly the method based on the existing fee for use of construction land. Therefore, following evaluation of the methods of selling the construction land to the current users at simulated market prices is based on the choice of the existing fee for use of construction land.  

In principle, efficiency of establishment of private property over construction land in the case of its sale to the current users at simulated market prices is somewhat lower compared to public sale, because it involves possible complaints about offered price, and there is also possibility that the current user will not buy construction land, but continue to use it without change in property status. 

This method is transparent and rather simple, although the procedure of fee capitalization itself might lead to misunderstandings. This privatisation method provides consistency (established property regime has legal logic), although to a certain degree the legitimacy is breached due to the change in the conditions under which the current user of construction land may continue to use it. As far as equity is concerned, this privatisation method is good because it does not give land away to anyone, and at the same time it enables the former owners to be compensated for the non-returned ownership. The costs of its implementation are rather, but not too high, meaning that there are significant administrative costs because it requires establishment and offering of simulated market prices for great number of construction land parcels, and we can expect a number of complaints about offered prices. As for the effects on economic growth, there is certain probability that the investors (especially the foreign ones) who have recently invested into land would feel aggrieved and that expression of their dissatisfaction might send bad signals to new investments 
Lease of construction land

The lease of vacant construction land is an inferior solution compared to the public sale of such construction land parcel. Privatisation of land would not have been necessary if the leasing of state-owned urban land had been an efficient solution. 

Short-term lease, from one to five years, until bringing the land to its definite type of use, is a reasonable solution because it is better to use this resource than not to use it at all. In this case the rental fee can not be high because the structures are relatively small and less valuable. 
The lease of land within concession is a wider business venture and the price of land lease should be determined on the commercial basis in the context of comprehensive business deal. 

The following case of land lease might occur when the land, within privatisation, is offered for sale to its current users and they refuse to buy it. In such case it is reasonable to apply the policy that stimulates the user to buyout the state-owned land by substantial increase in rental fee, so that such users will conclude that it is better option to become the owner of such land than to pay high rental fee. In other words, policy of privatisation of urban land would be led through the price of rental fee. The need for further payment of rental fee would be ended by purchase of the land. 

DETAILED EVALUATION OF METHODS OF PRIVATIZATION OF URBAN LAND
After overall evaluation of the presented privatisation methods, their detailed evaluation follows by analyzing every method in each of the nine identified typical cases of construction land, depending on origination of the current property rights over the land and/or the structure which was constructed on such land. 

The nine identified cases of land are as follows:

Case I: the land on which roads, streets and parks are located, i.e. public grounds and the land accommodating public structures, namely state-owned structures which are not planned for privatisation. 

Case II: construction land which has never been developed.

Case III: land accommodating private structure of the former owner of land or his/her legal successor. 
Case IV: construction land (primarily in city centres) planned for urban reconstruction. 

Case V: land accommodating structures which have never been owned by the former owner of land and which are in private ownership.

Case VI: land accommodating structures that have been sold by the former owner of land by his/her own free will and which are in private ownership.
Case VII: construction land accommodating structures that have never been owned by the former owner of land and which are currently socially-owned/state-owned, and which is planned for privatisation.

Case VIII: construction land accommodating structures that have been sold by the former owner by his/her own free will and which are socially-owned/state-owned and which is planned for privatisation.
Case IX: construction land accommodating structures that once used to be owned by the former owner of land, but which are nationalized or expropriated. 
Case I
Case I – the land on which roads, streets and parks are located, i.e. public grounds and the land accommodating public structures, namely state-owned structures which are not planned for privatisation.  Construction land of this type remains permanently in public ownership and is not subject to privatisation. In the future it is necessary to differentiate state property from local government property, possibly through future constitutional changes or repeal of the Property Law of the Republic of Serbia from 1995; and to regulate the issue of registration of all real estate of this type. From technical aspect, in the case of local government, when legal conditions allow it, the property is simply transferred to local community which then becomes property holder over such land. Therefore, the land is given away to the owner of the structure accommodated on such land (where there are structures), or to its current user (local community).     

Case II
Case II - construction land which has never been developed. This is mainly referred to the land situated on the fringes of towns/cities, but within the area of the General Master Plan. Although the existence of this or any other planning document represented the ground for expropriation, by which the land has been transferred into state ownership, such land has not been yet brought to serve its type of use, that is, the structures included into regulation plan have not been constructed. In some cases re-subdivision was made in order to bring such parcel to serve its type of use.
In analysing privatisation of such land of crucial importance is to find the answer to the question what is the mode in which the land has been transferred into state ownership –nationalization or expropriation. In case of expropriation, it is important to find out whether narrower definition of public interest was established and/or whether compensation in the amount of full market price was paid. In other words, was expropriation carried out before or after the year 1990?

Selection of privatisation model should depend on the answers to above questions. If full compensation was paid during expropriation which was carried out on the basis of valid identification of public interest, public sale should be applied. Restitution of such land would not be justified, i.e. it lacks ground (public interest exists, full market price paid), and it would be rather complicated and difficult to implement, particularly if re-subdivision of such land was made. 
Proposal: public sale for the land expropriated after 1990, and restitution for the land nationalized or expropriated before 1990. 

Case III 

Case III - land accommodating private structure of the former owner of land or his/her legal successor. This is rather simple case. Practically, restitution is the only reasonable solution for this case. All other solutions contravene previously stated privatisation criteria. Since refund of compensation paid during nationalization or expropriation before 1990, as well as compensation for added value and incurred loss (missed profit) is waived in principle, the issue of any financial transactions is not raised, but only the issue of physical return of property. 

Proposal: restitution in all cases. 


Case IV
Case IV - construction land (primarily in city centres) planned for urban reconstruction. There are two sub-variants of this case: vacant construction land and construction land accommodating structures planned for demolition. If such structures have already been expropriated pursuant to regulations and the mode of implementation of such regulations after 1990, the second sub-variant practically reduces itself to the first one. Otherwise, provided that all conditions in respect of public interest allow it, expropriation of structures should be carried out, thus reducing the second sub-variant to the first one.
Restitution
1. Efficiency of restitution as the privatisation method may be problematic because, in the case of complex hereditary relationships, it will not provide fast and efficient establishment and protection of private property rights. In such construction land cases, which are most frequently accompanied by re-subdivision (change in subdivision so that one new parcel is created out of more parcels and/or portions of more parcels), it is rather difficult to track former owners, and this may become subject of complex and long lasting dispute and/or property lawsuits that might arise in connection with it.
 44  Such disputes and their settlement in anyway inefficient and burdened national judiciary lead to prolonged privatisation, delay in establishing protection of private property rights, and thus to postponement of sale of construction land on free market, thus to its bringing to serve its type of use, i.e., the use by economically most efficient user. In absence of the user of construction land, there is no problem of consistency breach. 

2. For this same reason, there is no problem of legitimacy breach. 

3. The strong point of restitution is adherence to the principle of equity because in this way the injustice incurred to peaceful enjoyment of property in the previous half century is remedied,   
4. The costs of restitution implementation in this case are relatively high, particularly in view of potential costs of disputes about ownership over parcel and such costs generate relatively high administrative burden connected with investigation of ownership history, as well as with settlement of such disputes. In case of re-subdivision (which very frequently, if not always, accompanies urban reconstruction) we can envisage great number of disputes about the portion of the former nationalized construction land parcel which is incorporated into this new parcel. In addition, in case of re-subdivision, restitution results in a situation in which there are several owners of one parcel, what also leads to additional costs related to putting such land on the market for sale, i.e. bringing it to serve its type of use. 
5. Restitution as the method of privatisation of urban land generates no privatisation revenue, but it cancels out the claims by other (former) owners from the state. 
6. Implementation of restitution has double effect on economic growth. On one hand, it demonstrates the resolution of the authorities to protect private property rights, what might stimulate investments. On the other hand, availability of locations best suited for investment is delayed and the rights of those who have already made investments may be disputed, what might reduce the amount of such investments and thus slow down economic growth. 
Public sale
1. This method is very efficient, easy to prepare and quick to implement. Slight delay in its implementation is possible due to the need to specify urban planning conditions, but this is required in any urban reconstruction. The question remains: what public sale mechanism is preferred – auction or tender? Surely auction has its advantages since the sole competition criterion should be the offered price. Another significant question is whether initial price should be defined, and possibly, how to do it. The entire proceeds from the public sale of land should go to local communities’ budget. The selling price of the land should be completely separated from the fees charged for land preparation and furnishing – such fees should continue to be charged and spending of the resources collected in this way should be earmarked – such fees are not public profit, therefore they should not be part of local budgets.  

2. Public sale is transparent and relatively simple method for privatisation of urban land, comprehensible for all interested parties. Wide public in Serbia has already been accustomed to auctions, so that introduction of auctions for construction land parcels will not be an issue. 
3. The case of public sale of construction land does not involve consistency issue.    
4. The case of public sale of construction land does not involve legitimacy issue.    
5. Equity is resolved by way of compensation, after privatisation by public sale, what does not postpone privatisation. 
6. The costs of implementation are relatively low and this method is not too administratively demanding. There are people who have already organized auctions and their knowledge should be applied. The key question is who is going to organize the auctions and/or who is selling the land: Republic or local government?
7. Public sale maximizes privatisation revenue because such revenue can not exceed the revenue provided by public sale. 
8. Public sale of construction land maximally stimulates economic growth owing to the fact that this privatisation method is very suitable for investors. Moreover, such mode of privatisation of construction land removes one of the greatest barriers for entrance of new investments. 
Method (3) – giving construction land away to the current user – not feasible privatisation method in this case, therefore it should not be considered any further. Methods (4) and (5) are inferior methods related to public sale and should not be considered any further. 

Proposal: In view of all above, and particularly considering the fact that the basic goal of privatisation of construction land is to reduce barriers for entrance of new investors, public sale is superior related to denationalization, especially from the aspect of its efficiency, simplicity and relatively low enforcement costs; therefore public sale should be applied in all cases under IV. 

In the case of public sale of land it is necessary to determine the mode of public competition. It is completely justified to have such public competition in the form of auction, to be more specific, English ascending auction. The entity who offers the highest price should become the buyer of the construction land parcel. No other criterion should be taken into consideration and the announcement of land sale should be specified accordingly. The contract will be concluded with the entity who offered the highest price and this price, without any modification, should be the contract price. 

The question arises whether it is required to specify the initial price for the urban land parcel. The basic reason for setting the initial price is elimination of unserious buyers, as well as protection of the transaction itself and/or the expectations related to privatisation revenue. Elimination of unserious buyers in this case is not so important due to the fact that the increase in the number of auction participants does not increase the costs of the auction itself. Therefore, setting high initial price is not required and it can be set on the level of the costs of preparation of the auction. 

Case V
Case V - land accommodating structures which have never been owned by the former owner of land and which are in private ownership.
Restitution
1. In this case restitution is very inefficient privatisation method, because it leads to the problems of inconsistency of property regime. Then, disputes about the identity of the former owner may arise, that is, disputes about former owner or his/her legal successor may arise, what may slow down privatisation drastically. 

3. The method is relatively simple, but it is hardly likely that it would be comprehensible and/or acceptable to private owners of structures who, prior to privatisation, were free to enjoy all property rights, excluding the right of disposal.  
4. A major issue of consistency arises: achieved property regime is not legally consistent because the owner of construction land is not the owner of the structure on that particular construction land, and such arrangement is not result of free will and voluntary accord of both owners. 
5. There is significant legitimacy issue because of the infringement of property rights which the owner of the structure on the respective parcel (user of construction land) has acquired in accordance with law. 
6. In principle, equity may be achieved if previously offered solution is accepted under which increased value of land and compensation for the missed profit to the former owner are compensated.   
7. Costs of restitution implementation in this case are rather high because it is required to resolve problems related to legal inconsistency, as well as property disputes related to former owner and/or former property. 
8. Restitution in this case is administratively demanding because it will require settlement of disputes between the owner of land and the owner of structure. The courts will be extremely burdened what, taking into account great number of pending lawsuits, will lead to further postponement of privatisation itself.  
9. Since restitution is in question, there is neither privatisation revenue nor public expenses related to denationalization. 
10. Serious problems and/or disputes which will inescapably occur in implementation of this method will create an atmosphere of mistrust,  and additional engagement of courts in resolving the cases related to restitution will mean less possibilities to deal with daily civil disputes related to protection of property and contractual rights. All this will contribute to worsening of investment climate in the country, what will most probably result in reduction of investments, particularly foreign direct investments, and ultimately in slowing down the economic growth. 
Giving land away to current users

1. Giving construction land away to current users provides very efficient and fast establishment of private ownership over land. Clearly and indisputably defined property rights over land stimulate its sale and assist in establishing its market. 

2. The method is very transparent and very simple and comprehensible for all interested parties. 
3. Legally consistent solution is obtained by implementing this privatisation method due to the fact that the owner of the structure definitely becomes the owner of the land underneath such structure. 
4. A significant legitimacy issue arises in connection with this privatisation method because its implementation would lead to allocation of certain property rights not acquired in accordance with law. Namely, at the time when the structure located on the respective parcel was bought (or when investment into the structure was made, if it was not bought) the ownership over this land was not bought, but only right to use it. This may pose a great problem in implementation of this method. 
5. The principle of equity is contravened in the privatisation process, although the issue of equity, in principle, may be settled by compensating the former owners after privatisation process. In this way privatisation of construction land would not be postponed (hindered). In this respect the significant question is whether implementation of this method generates public revenue out of which compensation to be received by former owners could be financed. The second part of the principle of equity is contravened also because property rights over construction land are acquired free of charge. 
6. The costs of implementation are low, with possible exception of the cases of dispute over ownership related to structure located on the construction land parcel which is the subject to privatisation. 
7. This method is not administratively demanding – it requires no additional administration efforts, except, perhaps, when registration of structure structures is required.  
8. As this method involves giving construction land away there is no privatisation revenue. That is why here arises the problem with public revenue which would provide budget replenishment intended for compensation to be received by former owners. The following question remains open - whether it is required to generate revenue needed for compensation from privatisation of construction land and/or whether implementation of other privatisation methods, such as public sale of land, may provide such revenue. 
9. It is likely that implementation of this method will stimulate investments. Namely, such action would be favourable for new, mostly, foreign investors who have already made their investments, thus leading to improvement of their perception of business environment in Serbia, what may stimulate appearance of new investors. 
Sale of construction land at simulated market prices 

Since public sale in this construction land case is not feasible - because user of land and/or owner of structure on such land already exist - an alternative for public sale is sale to current users at simulated market prices. Here market prices are simulated by way of capitalization of the fee for use of construction land which would be paid by the land user in absence of privatisation of construction land which respective user uses.  Sale of construction land to current users at simulated market prices is relatively efficient privatisation method, i.e. it leads to relatively efficient and fast establishment of private ownership over construction land. The problem with this method is in the fact that calculation of simulated market price on the basis of the fee for use of construction land may be rather time-consuming, and after it has been determined and offered to the owner there remains the problem of complaints procedure and its length (including administrative dispute). It is certain, however, once this procedure is ended that property rights over land are clearly and indisputably defined, what stimulates its sale and assists in establishing its market. 
1. This method of urban land privatisation is relatively transparent and rather simple. However, the very procedure of capitalization of the fee for use of construction land will not be fully comprehensible for all interested parties, what may be the cause for misunderstandings and protests, thus it is likely that there will be more complaints about offered price. 
2. Legally consistent solution is obtained by implementing this privatisation method because the owner of structure definitely becomes the owner of the land underneath such structure. 
3. Depending on the level on which market price is simulated, i.e. the level on which the amount offered to the structure owner for buyout of the parcel is approximating the actual market price, the legitimacy issue in connection with this privatisation method may arise. In principle, legitimacy issue is not likely. 
4. The principle of equity in its part related to the rights of the former owners is contravened by this privatisation method, but the issue the rights of former owners may be resolved by compensating the former owners after privatisation process. In this way privatisation of construction land would not be postponed (hindered). In this respect the significant question is whether implementation of this method generates public revenue out of which compensation to be received by former owners could be financed. Whether the principle of not giving away is breached depends on the degree in which simulated price deviates from the market price of construction land.  
5. The costs of implementation of this method are relatively high and it is rather administratively demanding. This applies not only to implementation of market price simulation procedure (to be carried out for great number of construction land parcels), but to grievance procedure as well, which may considerably engage already overburdened capacities of national legal system. 
6. As this privatisation method involves sale, certain privatisation revenue is generated. The amount of privatisation revenue depends on the level on which simulation of market price based on capitalization of the fee for use of construction land approximates such price. Implementation of this model brings about another difficulty: during preceding years the land has been frequently leased out to the users by public competition procedures and occasionally it has reached very high prices which by far exceeded the land arrangement fees of that period and approximated the full market price. If above mentioned standard method of land purchase were applied to these situations/users, then those who were successful bidders and became users would actually pay such land twice: the first time when the land is obtained for use and for the second time during privatisation. This would be both unfair and dissuading from the aspect of further investment into land and development in Serbia. This problem may be satisfactorily resolved in the following way: the price which such user is obliged to pay for acquiring property rights over land (which is calculated in a standard manner by capitalization of the fee for use of land) to be decreased by revalorized difference between the winning bid price and land arrangement fee of that period. In this way all users – both those who in more distant past used to pay only (modest) land arrangement fee and those who have acquired the land  more recently through public competition – would be put into identical position and pay same price for such land. 

Finally, there is one possibility which is unpleasant from the aspect of implementation of privatisation: the user of land refuses to buyout the land under offered conditions.   In addition, it is necessary to envisage continual increase in the fee for use of land which would be charged to those users who have not bought out the land they use. The rate at which such fee would be increased should be predefined by law, so that it could in advance serve as an incentive to the current users to buyout respective land. 

Proposal: there are two privatisation methods which are candidates for preferable methods in Case V: sale to current users at simulated market prices which is advantageous in respect of fairness/equity and generation of privatisation revenue; and giving away to current users which is advantageous in respect of efficiency, simplicity and stimulation of economic growth. It is on the state authorities to choose between these two methods, taking into account the priorities of state policy. Such decision should be uniform for all local communities (local government units), that is, decision about this matter should be made on the level of law.   

Case VI
Case VI - land accommodating structures that have been sold by the former owner of land by his/her own free will and which are in private ownership.
This construction land case may be reduced to Case III or Case V. The arguments supporting one or other solution should be viewed exclusively from the aspect of the entity who bought the structure from the former owner; that is, from the aspect of the current user of such construction land parcel. 

When the new owner of the structure bought the real estate he/she bought only the structure owned by the former owner and the right to use the land on which that structure is located. In other words, the new owner of structure did not buy the right of disposal and the right to collect revenue from use of respective land, but only the right to use the land. Therefore, the price he/she paid was not full price of the real estate, i.e. the price which would include value of structure plus full price of construction land. However, the current user already paid a portion of land price when he/she paid the price for the real estate. That is why this case reminds of Case V, because as far as payment for use of land is concerned, there is no difference between this case and the case in which the subject of transaction was the structure which has never been owned by the former owner of land. 
On the other hand, although singular successor, since translative sale is in question, the buyer of the structure acquired legal status of the transferor which was valid at the time of transfer. If the transfer was not made, the former owner of the structure (and land) would have the right to land restitution – in such case the buyer of the structure would acquire such right by way of succession. That is why contrary to previously indicated could be accepted, so that this case may be identified with Case III. 

Although is seems to be so at the first glance, this issue does not reduce itself to the issue of distribution of right to denationalization. Irrespective of the fact whether the land ownership right is going to be transferred to the buyer of the structure with or without compensation, the land will be transferred into his/her ownership or it will continue to be in state ownership if he/she was offered to buy it, and he/she does not accept such offer. Claim of the former owner to compensation in the denationalization process will be resolved independently. 

In light of above intensified are the arguments in support of equalisation of the position of the buyer of real estate on nationalized land with the former owner than with the situation where the land accommodates the structure which has never belonged to the former owner of land, i.e.,  who has never shared legal destiny of the land. Consistent application of the rule of succession, the fact that there is no reason to privilege non-encumbered successor mortis causam (heir, legatee) compared to the successor inter vivos, more consistent application of the rule Superficies solo cedit  makes it necessary to apply the rules from Case V.
Proposal: after weighting pros and cons of each solution we give preference to the second solution, i.e. to the proposal to equalize the position of the buyer who is buying the structure from the former owner of land with the position of the former owner’s successor (Case III) and to transfer the ownership over the land on the owner of the structure on it free of charge. 

Case VII

Case VII – construction land accommodating structures that have never been owned by the former owner of land or which are located on the land which have always been socially-owned and which are currently socially-owned/state-owned and which is planned for privatisation.
In this case giving construction land away to the current user is the only reasonable privatisation method, because in this way the land will be privatised in the privatisation process of the enterprise (legal person) which uses such construction land parcel. Once when, according to the provisions of the Law on Privatisation, privatisation of the capital of such enterprise occurs the land will be privatised indirectly, by way of privatisation of the enterprise. 

Sale of state land to the socially- or state-owned user/legal person has no sense. Socially- owned enterprise will be sold anyway, and the land over which it acquires ownership will only increase its value and the final price which buyers are willing to pay, so that initially free transfer of ownership over land to socially-owned enterprise will ultimately provide revenue to the state from the sale of land (within privatisation of the enterprise). 
Above mentioned free transfer of land to socially-owned enterprise should be made only after privatisation of such enterprise, not before, in order to protect state interests, i.e. to prevent use of such land prior to privatisation to the benefit of private entities. 

In line with above, other privatisation methods are not analysed.

The only drawback of this approach is the fact that privatisation process of socially-owned capital is nearing its end, so it is questionable whether there is sufficient time for its implementation until the end of 2007, until when, according to the Law on Privatisation, all enterprises with socially-owned capital are to be privatised. Therefore, it is up to state authorities to assess technical problems which would appear with the modification of regulation in this phase of privatisation. 

Proposal: the method of giving construction land away to the current user should be applied. 

Case VIII
Case VIII - construction land accommodating structures that have been sold by the former owner by his/her own free will and which are socially-owned/state-owned and which is planned for privatisation. This case should have identical treatment as in Case VII. There is not a single reason why these two cases should be differentiated. 
Proposal: the method of giving construction land away to the current user should be applied. 

Case IX
Case IX – construction land accommodating structures that once used to be owned by the former owner of land, but which are nationalized or expropriated. This case is practically reduced to various cases which have already been analysed, from the aspect of the fate of nationalized structure structures and/or its parts. 
As regards residential space, in most cases these are the flats which used to be owned by the former owner of the entire residential structure (most frequently such owner retained ownership over only one flat in that structure and he/she, at least initially, was its user as well). In most cases such flats were bought out in the process of housing privatisation in the beginning of 1990s. Hence, the private owners of such flats acquired their property rights in accordance with law, so that their property rights should not be challenged. Therefore, this case reduces itself to Case V, so that, as in Case IX, the solution chosen for Case V should be applied (sale at simulated market prices or giving away to current users). 

As regards business premises, in most cases these are the structure structures, mostly shops, which are owned by socially-owned or public enterprises under common name business premises funds. These enterprises rent out such business premises to private users in accordance with the book of rules enacted by local government authorities (local government). These structure structures, together with pertaining construction land, are the property of these enterprises and they are entered into asset side in balance sheet of such enterprises, which are still socially- or state- owned. Hence, this case reduces itself to Case VII, and in accordance with already defined solution, construction land should be given away to the socially- or state-owned enterprise which uses it and/or which is the owner of the structure on such land
. Here, also, the land will be privatised together with privatisation of business premises, either by restitution or sale of the enterprise. 
AUTHORITIES AND PROCEDURES FOR PRIVATIZATION OF URBAN LAND

Efficient and legally regulated privatisation, with minimum costs, largely depends on the choice of the authorities to be entrusted with implementation of procedure, and on the type and characteristics of such procedure. Alternatives are numerous, and their listing made as an example, might open the following significant dilemmas:   

· Privatisation will be implemented by the existing (standing) state authorities or ad hoc bodies, set up for this activity; 

· Privatisation will be implemented by national authorities or authorities on the level of local government; 
· Privatisation procedure will be administrative, general or special administrative procedure, or some other procedure, for example extrajudicial,
· One-instance or two-instance procedure will be applied, in another case suppressive action of appeal will be envisaged or appeal will be without suppressive action, privatisation authorities will be or will be not in charge of solving some prejudice issues  (for example, issues of recognition of succession rights, given that the land has not been the subject of probate proceedings). 

Of course, in so many available possibilities, the choice is not and must not be arbitrary, random.  

1. The first distinction in this orientation might be made – supporting on analyzed potential models or privatisation modes – by differentiating between privatisation cases in which (a) beneficiary of privatisation, future owner of land parcel, is predetermined, by operation of law; in fact he/she is always current “user” of the parcel, primarily based on the fact that he/she owns the structure constructed on it, when the principle Superficies solo cedit is implemented by privatisation, and (b) where, simply said, the land is being sold to a not predetermined entity. 
In the first of these two groups of cases it is also possible/necessary to make distinction between, firstly, cases (a1) where property is transferred non-encumbered onto the user of the land; these are cases of re-privatisation in form of natural restitution and/or cases which are equalized with them. By operation of law then it will be only necessary to acknowledge or establish
 that person X acquires ownership over real estate Y, when or if registered
. Since here the ownership is acquired notwithstanding the will of the current owner (state), and as it is required in the procedure to create the document which serves for registration, it is logical that such document by its nature is an administrative document to be enacted by administration authority. Contrary to these are the cases, secondly (a2), in which, actually, beneficiary of privatisation is predetermined, but the state will at established price (simulated market or some other, essentially administrative price) offer the land for sale (buyout) to the current user, whereby he/she, in limited period of time, will have option to purchase the land under offered conditions, and if he/she does not accept the offer, to conclude contract which will enable him/her to continue to use the land or even opt to remove or leave the structure to the owner of land, and in absence of legal title, to depart from it. 
The third situation in this analysis is the situation (b) in which the beneficiary of privatisation is not predetermined. This is public sale of undeveloped construction land parcel, possibly public sale of developed parcel intended for urban reconstruction. Since the land, under the present constitutional and legal regime, is the property of the state (Republic of Serbia), the state is the seller. 

2. In view of above, it seems that the procedure for taking individual decisions about privatisation - which decision potentially may differ by authorities, manner of its adoption and legal characteristics – must be preceded by preliminary procedure which will be implemented in coordination with various state authorities and in which the parties will take part in an adequate manner. 

Within this procedure it is required to: 

· adopt necessary by-laws, for example those on the mode of determining simulated price or the way of setting the initial and/or minimum price for public sale, on elements necessary for conclusion of contract which regulates the right to use the land for the case when the current user does not accept buyout option, etc. The competency for passing these acts is, by their nature, on the government or ministry in charge, but preparation of some of these acts requires coordination with certain municipality authorities (for property and development activities) to establish parameters or categorizations these prices depend on; 

· classify land, first into one of above three groups, and in this way “label” it for further privatisation procedure; by nature of things this must be done also on the level of state and most probably falls under competence of the authority which is anyhow in charge of property management (Property Directorate of the Republic of Serbia), but the authorities and/or organizations which keep records on real estate and the rights to real estate (Republic Geodetic Authority) appear as the sources of data, but due to poor state of these records, local authorities for property activities
 are included as well. Disclosure of data about this classification should enable the interested persons within prescribed time limits to request corrections of inaccurately established facts. 

In connection with above, there may be pre-subdivision or subdivision. Particularly in the case of sale of land to the current user at pre-determined price it is possible that the sale is preceded by procedure of regulation, which includes presubdivision as well. Actually, there is no reason for legal preservation of status quo. In order to implement principle Superficies solo cedit it is sufficient to sell the land and/or the portion of the parcel necessary for regular use of structure to the privileged buyer. The indisputable precedent for this provided by our substantive law applies to “forced” purchase/sale of land, for construction on another’s land.
 
3. This preliminary phase facilitates modelling of further procedure.

a) Administrative procedure, which is logical procedure for privatisation effected by denationalization, may be general administrative procedure.  “Technical reasons”, efficiency, speed and costs support the idea to entrust this procedure to local government authorities. Nevertheless, there is one principle reason against such solution. Namely, this administrative act indirectly decides about property rights of the state, and it is not logical that local authority makes decisions about state rights. If, however, pursuant to proposal from previous paragraph the parcels which will fall under this privatisation form are pre-determined there will be no hindrance to appoint the local government authority to act as the first-instance authority in charge of implementing this procedure. Authorization to dispose of state property in this manner which includes clausula intabulandi, such authority will obtain on the grounds of the decision which establishes parcel’s legal regime in privatisation process. Performance of ad hoc authorities, such as those provided by the Law on Manner and Conditions for Recognition of Rights and Restitution of Property that Became Socially-Owned on the Grounds of Agricultural Land Fund and Confiscation due to Failure to Meet Obligation from Compulsory Purchase of Agricultural Products
, was not very satisfactory. On the other hand, one should not fear of competition of applications, which normally appears in denationalization: here the beneficiary is determined on the grounds of ownership over structure and competition may appear only where such property is disputable and/or in suit and then the prejudicial question will be settled by court. 
Then, it is possible to designate a national authority as appellate authority, but it seems there are more reasons for the first-instance rule to be final rule and potential legal remedy to be in administrative dispute. 

b)
The procedure is different when privatisation is implemented with the possible sale of the parcel to pre-determined entity, current user of land. At the first glance it is obvious that we have here elements from previous case, because all parameters of “operation” are determined beforehand, but also the elements which are characteristic for privatisation by way of sale. However, the form is substantially different: the procedure is not finalized by administrative decision/resolution, but by conclusion of sales contract
, whereas the seller is the current owner - the state. Efficiency and the principle of procedural economy, however, challenge the idea that a national authority acting on behalf of the state in property transactions concludes all such contracts. 

Hence, if within previous procedure the land which is subject to this privatisation form were specified and its categorization performed, if criteria and benchmarks for price setting were established through by-laws on a national level, it would be opportune to entrust local authorities with: (a) preparation of buyout offers and/or application of criteria to individual parcels,  i.e., establishment of prices at which they will be offered with possible complaint about calculation  which will be settled by a national authority
, (b) “announcement” of joint public bid or invitation to tender and/or submission of individual tenders, and (c) conclusion of contract in the capacity of the person authorized by the state, on its behalf. 
It is only logical that the fate of the land when the person that possesses the right to buy such land does not accept buyout option would be regulated through local authorities. 

c)
When, however, privatisation by (public) sale is in question, since the land is state property, it is unquestionable that the state is the seller and that it is up to the state to realize such sale. From the legal aspect the state can authorize someone else (local government authority) to perform the sale on its behalf, or to enforce procedure or parts of procedure preceding final conclusion of the contract, as well as to conclude the contract on behalf of the state, but the most natural solution seems that the Privatisation Agency of the Republic of Serbia is in charge of this procedure because it is the authority with most experience in privatisation by some form of public sale. Surely, as described above, appropriate local authorities and organizations with experience in land market would participate in establishment of initial price, but under supervision of the Agency
. 
FINANCIAL ASPECT OF PRIVATIZATION OF LAND IN URBAN AREAS

In this section the following issues are to be considered: 1) financial terms of payment for purchased land, 2) total financial effects of privatisation and 3) the question of  apportionment of revenues of privatisation.
Methods of Payment

As the models of privatisation have been defined, it is necessary that financial terms of privatisations for existing and other prospective users of urban land, i.e. purchasers be more closely defined. This is actually related to the method of payment of purchased land. Two main possibilities may occur here:
(1) one-off payment of total amount, and

(2) deferred repayment of debt, that is crediting of purchasers by the state 

The first possibility implies that on one-time basis the government collects the total amount of purchased land price from a purchaser. There is also a possibility that a purchaser disposes of financial means, so that he can make payment individually. However, such a possibility is connected to the relatively small number of purchasers (investors), and therefore this method essentially implies the existence of mortgage credit granted by the commercial (mortgage) bank. In that case the purchased parcel of urban land is mortgaged, thus enabling a commercial bank to become the owner of the land in the case of outstanding claims. This solution is most favourable for the state, for in that way it could get considerable financial assets on one-off basis, but the question of commercial banks capability to give such a financial support is now being raised. 

The ability of a certain categories of purchasers to obtain mortgage credits is unequal. Namely, it is understood that private companies and similar firms should be able to finance land purchase or to provide credits from commercial banks. Therefore, the state should collect levy on land on one-off basis, in which way it would transfer not only crediting to the banks, but also considering of creditworthiness and other issues relating to crediting. That is, however, the natural division of work between the state and banks as commercial institutions.
On the other hand, population, or at least the major part of it, does not dispose of considerable assets that would enable easy redemption of land they use. Therefore, a good deal of citizens should turn to financial institutions for support, but having in mind the existing situation, they would be faced with unfavourable credit terms, starting with high interest rates. On one hand, such a situation would bring a considerable number of population in adverse financial position, and on the other, it would endanger the privatisation of urban land. Thus, the better solution is in implicit crediting of population by the state, i.e. in deferred repayment of debt by virtue of land purchase by the side of citizens (natural persons). In this case the payback period could be several years, and it would be connected with the amount of discount rate which is used in determining the land value: if the land value is higher, payback period would consequently be longer and vice versa, which is now a matter of privatisation policy. The imlicit crediting of population should not imply interest, since the state should not be considered as a bank dealing with population in commercial way.

Crediting of population by the state would be in that case a substitute for commercial credits, whereas the state would assume the role of the mortgage bank. We consider that this way of financing of sale is less favourable for the state than the former, since it would not be able to gain considerable financial assets on one-off basis, as in the model with one-off encashment. Yet, this method of land purchase financing is advantageous probably because of unfavourable possibilities of purchase financing by the means of mortgage credits. The implicit crediting of purchasers by the state should be regarded as provisional arrangement, temporally limited to several years (e.g. three or five years) and should not be valid for foreign purchasers. 

Crediting of population by the state in the case of land purchase should be limited to redemption of land that has been already used for habitation by natural persons. In the situation when natural persons are investors, for instance in auction for land purchase in urban reconstruction, they would also be subject to the terms applied to legal persons, that is one-off payment. This applies for the following reasons: (1) all the investors, either natural or legal persons, should be equally treated by the state, and (2) natural persons should not be manipulated, that is their fictive appearance before legal persons so that deferred repayment be accomplished. 

Financial Effects of Privatisation
Total financial effects of privatisation would be surely more favourable, since the state-owned urban land is either for sale or for donation, so that there must be some revenue at least from the part of land that is sold. 
Extremely large revenue could be achieved from the sale of free land, i.e. the land intended for urban reconstruction which is sold on auction and which, therefore, can achieve very big price if attractive locations are at issue and if investment climate is favorable.
Considerably smaller revenue from a unit of surface area can be expected from the land sale to the current users, especially concerning habitation, since the attention would be surely paid to a social aspect of privatisation. Yet, since a large land surface is at issue, a considerable total revenue can be expected. On the other hand, the revenue of the land that is sold to the citizens would be extended over a period of several years since the system of repayment in instalments would be performed.
Surely, donation of the land to the former owners (restitution) would not bring any revenue, but in that way liabilities of the state in a possible process of denationalization would be diminished. The same applies to the free transfer of the ownership over land to non-privatised companies, whereas the revenue does not appear in the first, but in some later stages: in privatisation, the value of a company with a property over land will be increased in relation to the situation when the company is sold without the land, so that bigger price will be achieved and bigger revenue will go into national and local budgets, which the revenue of privatisation of companies is directed to. 

Prospective considerable revenue from privatisation of urban land, at least in big cities in Serbia, does not appear without prospective duties. Namely, privatisation of urban construction land can be hardly effected without raising the question of denationalization of land, that is compensation to the former owners and their legal successors for the land which will not be returned to them in natural form. In this study denationalization is mentioned only in returning of the land to their former owners who possess real property on it. Such a method of privatisation is, as we have seen, rational, but it automatically raises the question “what will happen with other former owners?“ and “what will happen with the land that has former owners, but they will not get it back by privatisation?“ 
The subject of this study is not denationalization, thus we have not dealt with that field more than it is relevant for the matter of privatisation of urban land. Yet, we need to underline the fact that denationalization, that is compensation to the former owners of the land for the land that is not returned to them in the process of privatisation can become financial duty of the state that can be probably settled by the revenue of privatisation/sale of urban land. In that way the revenue of privatisation would be more or less diminished, and depending on the decisions adopted for denationalization.

Who Gets the Money from Sale?

It is doubtless that the revenue from the sale of urban construction land in the process of privatisation should go to the national budget, but the question is which one: the budget of the Republic of Serbia or the budget of local communities? Destination of the revenue from land sale is complex and delicate issue in political terms. The complexity of the question arises from the fact that there exist relevant reasons to the benefit of transfer of the revenue both to the national budget and to the budget of local communities. The problem of political delicacy is, as it has always been, about redistribution of financial assets between various levels of the state authority, the consequences of disputed interest of local and the authorities of the Republic of Serbia and violation of the present financial and political balance.

There are three reasons which stand in favour of directing of the revenue from the sale to the national budget:
1. formal, since now still the ownership over this land belongs to the state and its Property Directorate ; the ownership surely implies the right of collecting the revenue from the sale, thus the state would both sell and achieve the revenue from the sale, 

2. essentially, since the urban land can be considered as natural wealth which, due to logic and constitution of Serbia, belongs to the state; thus the Republic of Serbia  is authorized to be in disposal of it, which includes both the sale and collecting the revenue form the sale, 

3. it is reasonable to yield the revenue from privatisation of the land to the level of authority that will bear the costs of denationalization of the land, that is pay compensation to the former owners who will not enforce the right to natural restitution of their land, but will be directed to the financial compensation; it can hardly be a good solution according to which one level of authority would achieve the revenue from the land sale, and liabilities towards the former owners to be yielded to the other; and the state is customary debtor in denationalization.

The following reasons stand to the benefit of directing of the revenue from land sale to local budgets:

1. Law on Assets Owned by the Republic of Serbia from 1995, by which urban land is transferred to the state, represents politically motivated aberration in relation to the former more reasonable system, in which the land belonged to the local self-government; thus, while considering privatisation of the land, one should not start with that aberration, but the standard system according to which the land belongs to the local authorities, and they have the right to sell the land and collect the revenue from the sale,

2. Apart from the abovementioned law, the local communities constantly disposed of the land and collected the revenue from it, and it is, therefore, understandable that they continue to do that, even in the case of land sale,

3. Compensation after denationalization can be effected at local level either, under the condition that the revenue from the land sale has belonged to that level; in other words, it is more important that the level of authority that collects the revenue from the sale match the one that has financial duties after denationalization than which level is at issue. 

The position of the local authorities would be eased, that is improved if, according to the new constitution, the Law on Property be revoked since in that way the formal obstacles of larger role of local communities in privatisation of urban land would be removed.
From the viewpoint of a possible complete denationalization of land, it is really important that the same level of authority collect the revenue from land sale and assume duties for compensation of those former owners to whom the land will not be physically returned. The fear that the local authorities could irresponsibly behave if the revenue from sale and duties after compensations are yielded to them could be eased by directing the revenue to dedicated account which can be only used for compensations. In other words, the revenue from land sale can go to the dedicated accounts of local communities, including the fact that the assets cannot be used until the final decision on whether denationalization of land will occur or not is made. If the decision is positive, the collected assets can be used only for compensations, and if there is any surplus of them, it can be directed for other type of uses. If the decision is negative, the collected assets on dedicated account could be freely used.

PRIVATIZATION OF AGRICULTURAL LAND

In the section 1.5. State-owned Agricultural Land, we have determined that the existing system of state-owned agricultural land and its management and use are irrational and that it should be changed, that is the land should be privatised for the type of use of increase of economical efficiency and the state revenue. The modalities of privatisation of the state-owned agricultural land remain to be closely defined.

Privatisation of agricultural land is essentially different from privatisation of construction land, and these are the differences:
1. there are no problems here related to structures on the land, as it is the case with urban construction land, because vacant agricultural land is at issue; therefore, there are no complications arising from the relation of the land and the structures placed on it, which can appear in some models of privatisation of urban construction land,

2. restitution of agricultural land was performed during the nineties, which essentially eased the problem of once existing nationalizations,
3. state-owned land is not irretrievable condition of the existence of agricultural and agro-industrial companies which use it, since they can either purchase or lease new land or purchase agricultural products for the type of use of further production.
Such qualities of agricultural land in state ownership surely ease its privatisation.
Privatisation of state-owned agricultural land should be intended for sale, and not for gratis transfer to its present user. There are no reasons for the donation when a user is private agricultural company, since it would have the meaning of giving advantage to certain private companies (those which get the land as donation) over the others (those which do not get the land, but have to purchase it), and also to the charge of the state and the whole community.
The only exception to the rule of non-donation may be gratis transfer to a state-owned agricultural company with the idea that privatisation of land is to be performed together with privatisation of a company, which may have some advantages (achieving positive value of a non-profitable company). However, since privatisation of industry is gradually coming to the end, and the deadline for its completion is 2007, it is probable that possible adoption of law on privatisation of agricultural land will be late, and that a great majority, or all of agricultural companies, which are in the possession of state-owned land, will have been privatised by then. The other companies will go bankruptcy. Due to these reasons it is meaningless to be oriented to gratis transfer of the land to state-owned companies in the process of pre-privatisation proceeding. 
If the idea of privatisation od state-owned agricultural land through sale is adopted, it is necessary that three also important questions be solved: should the current userbe given the advantage over the others or use competitors' method of sale (who gives more); should it be sold on auction or by collecting the bids; and should large surfaces of land of several thousand hectares, such as those in the possession of certain companies in Vojvodina, be sold, or be divided into small parcels and then sold separately.
First of all, there is no obvious reason that an current userbe given any advantage, because the land is, due to its agricultural quality, easily extractable from his estate, so that neither its extraction or sale to the other person would make any damage to the existing user. Competitors' methods of sale are best in this situation, because they provide: a) most favourable offer (the biggest price), b) the highest transparency and c) the most efficacious bidder, under reasonable assumption that economically seen, the most efficacious is the one who is able to offer more.

Second, in the theory of auctions it is practically all the same if the competition is achieved by auction (bidding), in which the participants publicly contest, offering ever bigger price, or by collecting the closed bids. Yet, public bidding has the advantage due to its publicity, that is existence of few possibilities for violation of the procedure that can be tendentious and in the interest of manipulation of the effect of bidding.
Third, large surfaces of land should be sold being previously divided into smaller parcels, since in such a way the number of prospective interested purchasers would be increased by the inclusion of smaller farmsteads and solitary farmers, and at the same time selling price and total state revenue would be increased. Since, if the existing surfaces of state-owned agricultural land used by some companies as a whole are sold, then the circle of prospective purchasers will be probably shortened to that user and presumably a certain big investor, while less developed farmers and entrepreneurs will surely surrender due to high price of investment. On the other hand, division into small parcels will not discourage big investors, for they can always buy more parcels, or all offered parcels, and in such a way enlarge his estate. 

In the organization of auctions (bidding) the technique presently used by the Privatisation Agency in the sale of small companies should be used. It would be specially important that in the period between the announcement of auction and its performing there is sufficient time so that the interested persons (especially farmers) could examine the land and make decision on possible investment, individually or jointly.
Terms of payment for purchased land could be the following:
1.
for legal persons: immediately or in some reasonably short period (15 or 30 days); the state should not credit legal persons, since at their disposal there exists banking system with its various instruments, and mortgage credits as well; in this way the state would be de facto transfer a task of evaluation of a legal person's creditworthiness, that is his credit rating to the banks.\
2. for natural persons: deferred repayment could be provided, for instance in 36 or 60 installments, since farmers do not have an open access to the banking system and mortgage credits because of the difficulties in determining their repayment capability; on the other hand, it would be a good solution for farmers to participate in land sale, because in that way the existing small parcel in Serbia would initiate the process of enlargement of estate, and furthermore, the production of more efficient agricultural farmsteads of several dozens of hectares.

Chapter 4 

BASICS OF THE LAW ON PRIVATIZATION OF CONSTRUCTION LAND

SECTION ONE 
Basic Provisions
Subject matter of the Law 
Article 1
This Law shall hereby define the conditions, the method and the procedure of privatisation of construction land owned by the state.
Privatisation

Article 2
In the sense and for the needs of this Law, privatisation of construction land shall mean conversion of state ownership on construction land into private ownership.
With the privatisation of respective parcels of construction land performed under this Law, all rights of use, administration or disposal of the privatised construction land that may have been possessed by certain bearers of rights and that were arising from state or social ownership of that construction land shall terminate or be converted into rights possessed by those same bearers.
Article 3
In the sense of this Law, construction land that is subject to privatisation shall be:
(1) Construction parcels of land on which there are erected structures, regardless of the ownership status of these structures, if the land on which they stand is in state ownership;

(2) Construction parcels of land in state ownership, which have been assigned to a natural or legal person by a final decision for construction that has already started.

(3) Construction parcels of land that are in state ownership, and on which some natural or legal person has acquired the right to build or for which the procedure for the acquisition of this right has begun by the onset of the procedure for the assignment of the concrete parcel for construction,  where the construction has still not begun;
(4) Construction parcels of land that are in state ownership and intended to be constructed upon, and which are not constructed upon nor has the procedure for the assignment of land for construction begun.
In the sense of this Law, construction land that is subject to privatisation shall not be:
(1) Construction parcels of land on which structures are built that are intended for public use (roads, streets, parks, and similar);

(2) Construction parcels of land on which structures are built that are owned by the state and serve to the operation of state bodies and services, construction parcels of land on which structures are built that are public property and serve to the operation of bodies and services of autonomous regions or bodies and services of local governments and which are public property of the autonomous regions and local governments;

(3) Construction parcels of land which are not constructed upon, but are intended to be used by facilities listed in items (1) and (2);

(4) Other construction parcels that by Constitution may not be in private ownership.

Construction Parcel 
Article 4
A construction parcel shall in the sense of this Law consist of one or more cadastre parcels that make up a single entity and that are intended for the construction or serve to the use of a structure, regardless of whether more parcels are adjoined into one land registry unit or a corresponding unit used for keeping of records of rights over real property. 




Beneficiary of Privatisation 
Article 5

Beneficiary of privatisation in the sense of this Law shall be a natural or legal person that acquires or is entitled to acquire an ownership title on a construction parcel through a procedure carried out based on this Law.
Beneficiary of privatisation may be:

(1) A natural or legal person who at the time of enactment of this Law possesses a right of use, management or disposal of on a construction parcel that is subject of privatisation (hereinafter referred to as “current user”);
(2) A natural or legal person who used to be the owner of the construction parcel that is subject to privatisation and who in the procedure of privatisation acquires on that parcel ownership title or some other right (hereinafter referred to as “former owner”).
(3) A natural or legal person that, irrespective of the status of beneficiary or former  owner that they might have in procedures ordained by this Law, acquires the right of ownership on a construction parcel that is subject to privatisation (hereinafter referred to as “buyer”).
Section 2
Principles
Principle Superficies solo cedit 
Article 6
Privatisation of construction land on which there are structures shall be done in a manner which will provide that the same natural or legal person be the owner of both the land and the structure on it (Superficies solo cedit principle).
Principle of Voluntary Action (Autonomy of Will) 
Article 7
Private ownership on a construction parcel may be acquired by action of this Law, by conversion from state property, only if the acquirer freely wishes to acquire it. 
A natural or legal person that was using a parcel of land by having a constructed structure on it and on grounds of which is illegible pursuant to this Law to acquire the right of ownership on that parcel at the time of enactment of this Law, but has not acquired ownership on that parcel cannot be deprived of the right to continue to use the respective construction parcel.
Principle of Cost-Effectiveness of the Procedure  
Article 8
The procedure of privatisation of construction land shall be carried out in a manner that shall incur the least possible amount of costs for the beneficiaries of privatisation and the state alike. 
Principle of Temporal Limitation
Article 9
The process of conversion of state ownership into private one shall be started, carried out and finalized only within deadlines prescribed by this Law.
Persons that are eligible under this Law to become beneficiaries of privatisation and do not start the procedure to acquire their right in the statutory deadline or miss another deadline prescribed by this Law shall lose their right.
Transitional Management of Land Article 10
If the process of privatisation cannot be fully carried out, id est finalized until finalization of some court or administrative proceedings, until the finalization of that other proceedings the construction parcel shall be managed by a Republic of Serbia state body in charge of property issues.
The body that shall manage the construction parcel for the duration of proceedings may to its name and for the account of the future beneficiary of privatisation enter into all legal transactions, acting with due diligence.
Relation to the Right to Restitution of Property and Reparation
Article 11
Application of this Law shall not decide upon the rights of persons that may under current regulations have the right to restitution of previously repossessed property.
Persons that may acquire the right to restitution of property according to a statute that regulates restitution of property that would relate to a construction parcel privatised by action of this Law, with the beneficiary of privatisation on that parcel being some other person, these persons shall realize their rights through reparation pursuant to the statute that regulates the right to restitution of property. 
Persons that may acquire the right to restitution of property according to a statute that regulates restitution of property that would relate to a construction parcel privatised by action of this Law, with the beneficiary of privatisation on that parcel being some other person, shall be entitled to request that the object of privatisation be only  portion of the parcel that is necessary for normal use of the structure erected on the parcel, and that the rest of the parcel be turned into a new parcel that may be object of restitution of property.
Acquisition of ownership title by effect of privatisation carried out by this Law shall be final. 
Section 3
Conditions and Manners of Privatisation 
Nationalized Undeveloped Land 
Article 12
A construction parcel that is owned by the state or had become state or socially-owned property on grounds of nationalization or expropriation under statutes that had been in force until 31 December 1990 and on which there had been no built structures at the time when it was repossessed by the state nor is there any structures on it at the time of enactment of this Law shall be privatised by establishment of private ownership title on that construction parcel of the former owner or his legal successor.
The same shall apply in the case in which a construction parcel had become state or socially-owned property through confiscation on grounds of a criminal sentence, once that sentence has been revoked by statute or by an individual decision of a state body with jurisdiction over the matter.
Article 13
If such person(s) entitled to become beneficiary of privatisation by action of Article 12 of this Law do not exist, the ownership title on that construction parcel shall go to the local government unit on which territory the parcel is situated.
Expropriated undeveloped land 
Article 14
A construction parcel that is owned by the state or had become state or socially-owned property on grounds of nationalization or expropriation under statutes that had been in force until 31 December 1990 and on which there had been no built structures at the time when it was repossessed by the state nor is there any structures on it at the time of enactment of this Law shall be privatised by a public sale organized in accordance with this Law, unless the procedure of redress of expropriation on that construction parcel is carried out, pursuant to the Law.
Article 15
If the construction parcel referred to in Article 12 or 14 of this Law has already been assigned for construction to a natural or legal person, pursuant to regulations that were in action at the moment when the decision on assignment was made, and the structure has not yet been built, the ownership title may be acquired only by a person to whom the land has been assigned by application of rules of this Law that apply to privatisation of construction parcels on which there are structures built, unless conditions are met for the repeal of the decision on assignment of land, pursuant to law.
When the Former Owner is the User of the Land 
Article 16

A construction parcel that is owned by the state and had become state-owned property on grounds of nationalization and on which at the time when it was transferred into state or social ownership there had been a structure built lawfully and was owned by the former owner of that construction parcel and is still owned by that owner or his legal successors at the time of enactment of this Law shall be privatised by establishment of private ownership title of the former owner of the structure.
The same shall apply in the case in which a construction parcel had become state or socially-owned property through confiscation on grounds of a criminal sentence, once that sentence has been revoked by statute or by an individual decision of a state body with jurisdiction over the matter.
When the Buyer of the Building is the User of the Land 

Article 17
A construction parcel that is owned by the state and had become state-owned property on grounds of nationalization and on which at the time when it was transferred into state or social ownership there had been a structure built lawfully and owned by the former owner of that construction parcel who subsequently transferred private title to that structure onto another person before enactment of this Law shall be privatised by establishment of private ownership title in favour of the acquirer of the structure on that construction parcel, or in favour of his legal successors.
Legal person as the User of the Parcel 

Article 18
A construction parcel that is owned by the state and had become state-owned property on grounds of nationalization and on which at the time when it was transferred into state or social ownership there had been a structure built lawfully and owned by the former owner of that construction parcel and with which the former owner disposed of freely so that the structure became state or socially-owned asset belonging to a legal person that is destined to be privatised shall be privatised as an asset of that legal person.
Alternative

This Article is to be deleted, and such land shall go to “regular” procedure, independent of the privatisation of the equity of the legal person. 
User’s Sectional Title to the Parcel Article 19
A construction parcel that is owned by the state and had become state-owned property on grounds of nationalization pr expropriation and on which at the time when it was transferred into state or social ownership there had been a structure built lawfully which had been fully or partially nationalized but which is at the moment of enactment of this Law fully or partially owned by private individuals, regardless whether these owners are former owners or other persons who acquired ownership in a lawful manner, shall be privatised by by establishment of private ownership title in favor of the acquirer of the structure on that construction parcel, or in favor of his legal successors.
If there are several owners of separate parts of a residential structure (sectional title), then co-ownership shall be established on the land, pro rata to the surface area of the separate portions of the structure. 
When a Legal Person is the User of the Land and the Owner of the Structure That Was Nationalized
Article 20
A construction parcel that is owned by the state and had become state-owned property on grounds of nationalization or expropriation and on which at the time when it was transferred into state or social ownership there had been a commercial structure built lawfully and then nationalized, and which, or portion of which is state or socially-owned, so that it constitutes an asset of a legal person shall be privatised as an asset of that legal person, in accordance with the Law that governs the privatisation of that type of legal persons.
The Alternative:
The same as the alternative of Article 18.
User’s Commercial Structure  
Article 21
A construction parcel that is owned by the state and had become state-owned or socially-owned property on grounds of nationalization or expropriation and on which at the time when it was transferred into state or social ownership there had been a commercial structure built lawfully and then nationalized, and which, or portion of which is at the time of enactment of this Law in private ownership shall be privatised by establishment of private ownership title in favour of the acquirer of the structure on that construction parcel, or in favour of his legal successors.
Buyer of Structure as the User of Parcel
Article 22
A construction parcel that is owned by the state and had become state-owned or socially-owned property on grounds of nationalization or expropriation and on which at the time of enactment of this Law there is a structure built lawfully after the land had been transferred into state or social ownership and owned by a person that was never the owner of the construction parcel on which it stands shall be privatised by establishment of private ownership title in favour of the current owner of the structure on that construction parcel, in the same manner in which private ownership is established for the former owner of land. 
If there are several owners of separate parts of a residential structure (sectional title), then co-ownership shall be established on the land, pro rata to the surface area of the separate portions of the structure.
Alternative:
Article 22а
A construction parcel that is owned by the state and had become state-owned or socially-owned property on grounds of nationalization or expropriation and on which at the time of enactment of this Law there is a structure built lawfully after the land had been transferred into state or social ownership and owned by a person that was never the owner of the construction parcel on which it stands shall be transferred into private ownership of the current owner of the structure upon his request, for a compensation which shall be assessed in accordance with this Law.
If the owner of the structure does not enter into a purchase agreement with the statutory prescribed deadline, the construction parcel shall become a property of the local government unit, and the owner of the structure shall keep the right to permanent use of the parcel as long as the structure is in existence, in accordance with Article 5 of this Law, in exchange for the payment of the fee for the use of land prescribed by law. 
If there are several owners of separate parts of a residential structure (sectional title), then co-ownership shall be established on the land, pro rata to the surface area of the separate portions of the structure.
When a Legal Person is User of Land on Which It Built a Structure 
Article 23
A construction parcel that is owned by the state and on which there is a structure at the time of enactment of this Law, which was built lawfully after the land had transferred into state or social ownership, and which at the moment of enactment of this Law is in state or social ownership and constitutes an asset of a legal person, shall be privatised as an asset of that legal person.

The Alternative:
The same as the alternative of Article 18.
Land Envisaged for Urban Reconstruction 
Article 24

A construction parcel that is owned by the state or had become state-owned property on grounds of nationalization or expropriation and on which there are no any structures at the time of enactment of this Law or there is a condemned structure in such a state that expropriation proceedings are finished or conditions for the administration of these proceedings are acquired, shall be privatised by a public sale in accordance with this Law.
If the expropriation proceedings have not been carried out, i.e. finished, at the moment of issuance of the decision to sell the structure publicly, the buyer to whom the land was awarded at the public sale shall have the status of the beneficiary of expropriation in accordance with the law. 
Section 4

Privatisation Proceedings
Bodies
Article 25
Final decisions in the procedure of privatisation of construction land shall be made by the body of the Republic of Serbia in charge of management and disposal of property belonging to the Republic of Serbia. 
In accordance with the law, other administrative bodies shall participate which may be autonomous region’s bodies in charge of management and disposal of property and administrative bodies o local governments in charge of management and disposal of property as well as Republic of Serbia Survey Institute and other authorities that keep record on real property and rights relating to them.
When the land is to be privatised by public sale, the sale shall be announced and handled by the Privatisation Agency. 
Disputes 
Article 26
In a case of dispute as to the status of beneficiary of privatisation under this Law, the body that administers the privatisation proceedings shall halt the proceeding and direct the party or parties to a proceeding before a court with jurisdiction. 
Until the final conclusion of the litigation proceeding, the land under dispute shall be managed and disposed of in accordance with Article 9 of this Law. 
Preliminary Proceeding for  the Establishment of Private Ownership of Former Owners or Current Users of Parcels 
Article 27

Within three months of the enactment of this Law, the state body in charge of administration of privatisation shall, through municipal or city bodies in charge of property, and on grounds of land books and cadastre records, call upon the persons  that as former owners of parcels of land that are subject to privatisation or as bearers of right of use on structures built on land parcels are entitled to have private ownership over respective parcels of land to submit a written request to have their ownership established.
Natural and legal persons that deem that they have this right may submit a request also on grounds of a general summons, which the body administering privatisation shall make not later than within a month of the enactment of this Law. 
If in the preliminary proceedings the body in charge assesses that since the termination of ownership of previous owners there have been changes on the construction parcels (merging, annexation, division, change of boundaries between parcels, i.e. re-subdivision) the body in charge of the privatisation shall, if at all possible, order restoration of the previous state.
If the restoration of the previous state is not possible, the privatisation shall be done with respect of the principle Superficies sо1о cedit.
The preliminary proceedings shall end with a creation of a survey (list) of construction parcels and beneficiaries of privatisation who shall receive private ownership titles as former owners or current users of parcels. 
The list shall be made public in electronic form and on the municipal council’s bulletin board, the municipal gazette or in another similar way.
The preliminary proceedings shall be completed six months of the enactment of this Law at the latest.
Legal Remedies 
Article 28
Persons that feel that their legal interest has been injured because the right to establishment of ownership title has been denied to them or has not been recognized in full may within 30 days of the announcement of the list lodge a complaint to the body in charge of administration of privatisation through the body in charge of running the preliminary proceedings on the territory of the unit of local government.
Against a decision to deny the complaint it shall be possible to instigate an administrative dispute. 
An administrative proceeding may also be instigated by persons whose rights ensuing from the status of beneficiary of privatisation have been terminated or diminished by acceptance of a complaint of another person.
Individual acts that establish private ownership in favour of former owners or of current users of parcels 
Article 29
On the basis of the final list and received requests, the body in charge of privatisation affairs shall issue individual acts on the establishment of private ownership titles to the favor of persons that, as former owners or current users, are entitled to that.
The individual act has a character of final administrative decision and it shall serve as grounds for registration of rights with a real property register, irrespective of the previous land register status, or status in the real estate cadastre.
Special Cases
Article 30
If, due to the change in the composition, boundaries or surface area of the parcels, the beneficiary entitled to establishment of the ownership title on the basis of former existence of this title receives by the individual act ownership on a lesser number of parcels or on a parcel or parcels of lesser surface area, the beneficiary shall not lose the right to be reimbursed for the difference by application of the rules on restitution of property, i.e. rules on reparation. 
If, due to the change in the composition, boundaries or surface area of the parcels, the beneficiary entitled to establishment of the ownership title on the basis of former existence of this title receives by the individual act ownership on a greater number of parcels or on a parcel or parcels of greater surface area, the beneficiary shall pay for the difference a charge calculated pursuant to Article 32 of this Law. 
Preliminary proceedings for the establishment of private ownership in favor of beneficiaries that are entitled to enter into a purchase agreement at a price set in advance 
Article 31
Within 3 months of the enactment of this Law, the body in charge of administration pf privatisation shall, through municipal or city bodies in charge of property affairs, and on the basis of land book and cadastre records call upon the persons who, as users of land, are entitled to enter into agreements on purchase of construction parcels at a set price to submit an oral request to purchase.
Natural and legal persons who deem that they have this right may submit a request also on grounds of a general summons, which the body administering privatisation shall make not later than within a month of the enactment of this Law. 
Alternative:

This Article is deleted, should the basic text be adopted, without the alternative to Article 22. Then separate prescription will not be necessary, because this will be one of the cases in which the current owner converts the right to use the land into ownership.
Assessment of the Fee
Article 32
The fee charged at the transfer of a construction parcel into private ownership of the current owner of the structure upon his request as in the case referred to in Article 20b shall be set in the amount of 20 monthly fees for the use of construction land that the current owner of the structure was paying in the year 2006. 
Legal Remedies
Article 33
Persons who feel that their legal interest has been injured because the right to enter into agreement on purchase of construction parcel at a price set in advance, or persons who feel that the price has no been calculated pursuant o the Law may within 30 days of the announcement of the list lodge a complaint to the body in charge of administration of privatisation through the body in charge of running the preliminary proceedings on the territory of the unit of local government.
Against a decision to deny the complaint it shall be possible to instigate an administrative dispute. 
Agreement
Article 34
On grounds of the final list, the body in charge to administer privatisation shall enter into agreement with the beneficiary in such a form prescribed for the transfer of ownership rights over land.
Such an agreement shall make possible registration of rights with a real property register, irrespective of the previous land book status, or status in the real estate cadastre.
Preliminary Proceedings for the Establishment of Private Ownership by Public Sale 
Article 35
Within 6 months of the enactment of this Law, the body in charge of administrating privatisation shall, through municipal or city bodies in charge of property affairs, and on the basis of land book and cadastre records and regulation plan, as well as on the basis of executed or initiated expropriation proceedings, issue a decision on the privatisation of construction parcels by direct sale. 
Procedure of Direct Sale
Article 36
The public sale shall be run by the body in charge of privatisation in compliance with the rules envisaged by the Law on Executive Proceedings for the public sale of real property. 
Alternative:
Article 36а
The public sale shall be run by the body in charge of privatisation in compliance with the rules envisaged by the Law on Executive Proceedings for the public sale of real property, with the exception as to the opening price which shall be 20 percent of the fee for the arrangement of construction land laid on the construction parcel that is to be sold. 
Chapter 5
POST-PRIVATIZATION STATUTORY REGULATION 

A reform as radical as the change in ownership structure of urban land certainly implies numerous adjustments in regulative framework, both as regards disposal of land and supporting institutions, including impositions. Reform of the regulative framework, as much as necessary, may also be used for evaluation of other solutions related to use of land, planning and development that are not immediately connected with proprietary changes, but may be implemented together with required reforms or immediately after them. 

REGISTRATION OF RIGHTS OVER LAND

It is known that the state of real estate record-keeping in Serbia is still disorganized and unsatisfactory, normally with the differences which exist in relation to some parts of the country and some adopted and (non)applied systems. 

On the other hand, updated record-keeping and unexceptional application of the formal principle (principle of registration), that is the practice according to which the ownership over real estate can not be acquired and/or transferred and encumbered without registration in the register, long ago have been qualified as conditio sine qua non for consolidation of property right, its legal consolidation and achievement of general and individual guarantee of its integrity, in accordance with international tradition, concluded contracts and legal practice
. 
In search for solutions which would rectify all existing deficiencies in the most effective manner, with certain disapproval of expert public, Serbia opted for the system of so called, unique real estate record-keeping or real estate cadastre which is integrated into a single factual and legal record-keeping. The procedure of introduction of real estate cadastre is in progress and it is to be expected that the process of privatisation of construction land will substantially coincide in time with the process of introduction and improvement of land record-keeping; it is possible to assume in advance that privatisation will be made difficult where such process has not commenced yet.  

The very circumstance that the establishment of the new real estate record-keeping system is going on concurrently, which will cover the territory of the entire state, may both be the cause of potential additional difficulties in implementation of privatisation process and, in some sense, it may as well mean and/or be used to bring about new advantages and some indirect benefits. Parallelism of these two reforms may be the basis for expectations that the privatisation procedure will be completed (also with) registration of newly acquired rights and valid real estate record-keeping, which will enable their legally orderly transactions and safe use at a later date. Namely, for great portion of real estate the activities to be performed in implementation of privatisation match those that are a part of the procedure of establishing the real estate cadastre; the coincidence is not only in time but also in essence, what together with adequate coordination, increases the prospects of efficient and economic procedure.    

But such coincidence and potential synchronization of these two procedures may be connected with certain hazards with regard to accuracy and safety, and particularly the efficiency of privatisation procedure. The difficulties, from the aspect of privatisation, may appear in all phases of this procedure and they will be indicated here, together with proposals for risk mitigation. (To the extent to which it is the subject of the law which regulates privatisation of construction land, the principles applied herewith are adopted in the text of the Basics of the Law on Privatisation of Construction Land which is the integral part of this Study). 

Viewed chronologically, by actions in the imagined privatisation procedure, with regard to the system which is adopted in the Study and proposed in the model law, the following should be indicated: 

1. The state of the existing real estate record-keeping (existing records or absence of such records), in the preliminary procedure, without doubt, will be a great obstacle which should be overcome as early as in the first step – identification of land which may be subject to privatisation.  

Without taking into account the areas lacking record-keeping, or where record-keeping is quite disordered - such state is more rule than exception – legal issue will appear from the way in which rights over socially-owned real estate were recorded (construction land was transferred into state ownership only through the “reform” in 1995). Namely, in land registers, contrary to the second nationalization performed in 1995, mostly social ownership remained recorded, with various formulations of the rights that were assigned to individual entities, which should be (property) derivative of such social ownership. The terms “right to use” and “right to dispose” were used together, sometimes the term “right to manage”, as well.  Local government units of various levels (municipality, town) were registered as holders, but also public enterprises or other corporate bodies. The grounds of acquisition are unclear and frequently obsolete.  

Therefore, it will be necessary to identify what parcels registered in such way or not registered at all and/or rights over such parcels and holders of such rights may and should be subject to privatisation, under the concept to be adopted by law. 

The most complex among possible special issues, including disputable situations, might be delimitation of land parcels owned (previously or today) by corporate bodies, from those that are state-owned as (urban) construction land. This identification could be assisted by regulation and/or former detailed urban plans; the land became urban construction on the grounds of its inclusion into such plans.  However, it is known that this procedure was not always adhered to in practice, that land was “brought to serve its type of use” without planning documents adopted in the prescribed manner, but this was done on the basis of provisional decisions, etc., thus this will be also a complex task.

2.
Identical difficulty, from similar reasons, will be identification of potential beneficiaries of privatisation, i.e. natural persons or legal entities that by operation of the future law will be enabled to claim ownership over land as its former owners and/or their successors
, or as current users. 

As far as former owners are concerned, the records are unreliable. The procedure which was ended by recording potential applications for return of property, on the basis of the Law on Reporting and Recording Seized Property
, indicates to potential complexity of the issue by the number of submitted applications. It is reasonable to expect significant number of lawsuits so that it is necessary to regulate procedure with the land potentially subject to privatisation. The final ruling on such lawsuits will have to wait until the proceedings for establishment of (former) property right, i.e. succession right
 have been completed.  

In some cases the issue of establishing the entities who may be beneficiaries of privatisation on the basis of the existence of the right to use at the moment of privatisation may be complex; right to use over certain parcel in our country sometimes is claimed by various entities – corporate bodies, public enterprises or local government, for example.

 “Arranging” records on the rights over real estate in itself is the reason enough to resolve such disputable relationships, what is to the advantage of provision of legal conditions for the process of privatisation of construction land. In other words, many of such disputable or unclear registrations were subject of audit during establishment of real estate cadastre; privatisation may be only an incentive for acceleration or the ground for establishment of priorities. 

3.
Final phase in this procedure is registration of newly acquired property rights established and/or identified within privatisation procedure. 

Notwithstanding the privatisation model and technique in an actual case and/or irrespective of the character of the case, i.e. regardless whether, from the social and economic aspect, it regards establishment of property rights to the benefit of the former owner of the parcel, consequently privatisation through de-nationalization or conversion of the right to use the parcel into property right, for free and by operation of law itself, or enforcement of the right to buyout the parcel which the buyer already uses, or by purchase of the parcel by public competition, in our opinion, establishment of new property right is in question, not transfer of the existing one.

That is why registration of the property right acquired within the procedure of privatisation of construction land may be carried out independently from the registration of the predecessor’s right; less supported on his/her clasula intabulandi, consequently on the basis of the final and legally effective individual act on privatisation. This also applies when privatisation is performed through conclusion of sales contract on the basis of public sale or sale at predetermined price.
Hence registration on the grounds of privatisation has certain characteristics of the first registration in the system of establishing new record-keeping of real estate rights.  This must be taken into consideration not only through technical synchronization of the privatisation procedure with the procedure of establishing real estate cadastre, but also by provision of such registration by law and by-laws within the system of regulations on real estate record-keeping. 

NEW URBAN PLANNING REGULATIONS 

Privatisation of urban construction land changes property status of such land, thus it is justified to raise the question of change in urban planning regulations. Namely, from the historic aspect, urban planning regulations were established with the aim to hinder the private owner of the construction land parcel in his/her enjoyment of property rights. The grounds for justification of such hindrance were found in the fact that unhindered enjoyment of such rights would result in infringement of these very rights of other owners of land. This particularly applies to the right to use (land use and land utilization types) and external effects resulting from it. 

The current urban planning regulations, specified by the Law on Planning and Construction, in essence are the regulations which have been already harmonized with private ownership over urban construction land.  Namely, the restrictions related to utilization of construction parcel on the urban construction land are of such nature as if private owner were in question, or as if allocation of land for utilization included transfer of other property rights as well. That is why there is no need to change anything in urban planning regulations only from the aspect of harmonization with new property regime of the urban construction land. 

However, reform of these regulations is required not out of any formal reason, but out of one substantial reason – stimulation of investment. As already said, one of the basic drivers behind privatisation of urban construction land is creation of market ambience, i.e. the ambience which would attract new investors, what will accelerate economic growth.

With this goal it is necessary that the reform of urban planning regulations is oriented towards decrease in restrictiveness faced by investors. The best way to achieve this is to focus urban planning regulations on a small number of material parameters to be regulated, by way of inhibitions, like prohibition of certain land use on certain locations, whereas all other parameters would not be regulated. In this way uncertainty the investors are faced with would also be reduced. 

In addition, it is necessary to consider development of special zones with simplified urban planning and/or zones with no urban planning in which structure licences, i.e. urban planning/construction permits would be issued under the shortened procedure, that is, which would be automatically obtained for certain land uses. 

NEW REGIME FOR URBAN PLANNING AND CONSTRUCTION PERMITS 

Surely the type of use of urban land privatisation is not establishment of a system of absolute and unrestricted property right. From Rome and the Roman Law the property over urban real property has been restricted to a smaller or greater degree, not only to provide enjoyment and protection of identical rights of others (for example, through institutions of neighbourhood right,  requisite legal and judicial real servitude, rules on hazardous emissions, and alike), but also to provide realization of public interest (for example, through expropriation or determination of regulation lines for the type of use of formation of streets and urban blocks, what from the time when Osman created Paris boulevards has been more or less undisputable), as well for the type of use of establishing and arranging the sensitive economic relations, through tax system and the fees related to urban equipping of construction parcels, for example, provision of construction and operation of utility systems. 

If we adopt this previous assumption it is possible to put forth the hypothesis, and even propose, formally viewed, the system of construction or reconstruction of structures on construction parcels which will be in private property that is connected (also) with urban planning and/or construction permits, further issuance of which will be under the competence of administrative authorities (as a rule local governments), which will not be abandoned by privatisation.   

However, the issue of policy of urban planning and construction conditioning to be adopted, and for which it could be expected to be considerably more liberal than the present one, is a separate issue. Nevertheless, certain policies of this type, system of permits and rules for their (non)issuance, exist even in the states with traditional private property: as an illustration, this may be supported by the fact that Dalose’s issue of Code de l’urbanisme has approximately the same number of pages as Code civil: a thousand and a few hundred pages.
If the form is to remain rather unchanged, there are conditions to assume that the essence will be substantially changed. 

The administrative authority which currently makes decisions about approval of construction on certain parcel (construction permits) has dual role, performs double function, a proprietary one and an administrative one
. Such intertwining between the imperium and the dominium, characteristic for the socialist law and economy (but for the feudal as well), proved not to be able to provide rational management of the land assets, proved to create conditions for corruption, to produce crooked institutions in the conditions and procedure of land allocation with the type of use of construction and issuance of construction permits – what Study is about. How much the system is crooked is illustrated in the recently adopted Law on Mortgage, which provides for mortgage on the structure which has not yet been constructed or portion of such structure, what in fact means transaction of construction permit, i.e. realization of mortgage on construction permit (state-owned land, no structure yet).  
The ownership and administrative-control function will be clearly separated by privatisation of construction land. It is up to the owner, on the basis of property right authorizations, to decide whether or not and when to construct, whether he/she will construct by himself/herself or he/she will, applying the property right rule (not quasi-administrative act), transfer construction right to someone else. 

The administrative authority will permit or will not permit construction, assessing only whether the design is in conformance with the urban planning and construction regulations, having no right to enter into (private) right of the investor whether to construct on actual parcel or not.  

The benefits from the new construction permit system are numerous. In addition to clear separation between private-legal, ownership and public-legal (administrative) function, this will enable creation of construction land market, what is the way towards better allocation of resources. 

On the other hand, the issue of funding the urban development of urban settlements has to be resolved in a new way, primarily by replacing para-fiscal charges for development and use of construction land by the contractual relationships with the owner of land and by reforming the tax system.  

CONDITIONS OF REFORM OF PROPERTY REGIME ON RESIDENTIAL AND COMMERCIAL STRUCTURES 

Nationalization of the construction land and the exclusive domain of social and/or state ownership over construction land and the consequent departure from the principle Superficies solo cedit, this fundamental characteristic of property regime upon land in the second half of the twentieth century, enabled legally rational and comprehensible formulation of the issue, otherwise complex in comparative law as well; this is the issue of legal regime upon multi-flat structures and/or multi-unit commercial structures, so called  sectional title or sectional structure division.
Sectional title, both for residential and commercial structures, opens two kinds of complex legal issues. The first is the issue of property rights over, so called, common areas of structure and the associated complex mutual relationships between sectional title owners when use and economic utilization of such areas is concerned, but also maintenance costs. This matter is not the subject of this Study, but it is worth mentioning here that it needs to be reformed urgently because current system lacks legal logic. 

The second is the issue of the rights of sectional title owners in the light of potentially different way of regulating the relationships in connection with the structure, on the land on which the structure is constructed and which is intended for its usage. 

As regards privatisation of land on which the structure is constructed, this project envisages that sectional title owners acquire common property, in proportion with the area of individual parts of the structure over which they have sole proprietorship. 

This regime is enforced and theoretically it is not entirely appropriate, i.e. it could be challenged. Co-ownership community created in this way will differ from other ones because it will lack one key attribute: (inalienable) right to partition. It is unthinkable that one of the co-owners of the parcel requires its partition while it still accommodates a structure on it. Then, such regime means the right of all part-owners to participate in the use of construction parcel, for example common yard, without possibility that one of them acquires exclusive right to it, as the property right, not only under law of contract. Finally, it is unlikely that the regime may endure unfettered right of the co-owner to transfer his/her share on other entity, particularly to pledge it. All above is the consequence of the accessoriness which such common property, created after construction of the structure, thus without previous agreement between future owners, has related to the ownership over the structure and its parts. 

Different modulations are also possible in the regime which results from privatisation.  The owner of the land may, in various alternatives, allow construction of multi-flat structure on his/her land. This option opens various possibilities of financing the construction and for making the real estate market more dynamic.  

In any case, by adequate changes in and/or defining of the Law on the Basic Principles of Property Legal Relations and by construction regulations regulating sectional title in our country, concurrently with privatisation or immediately after it, new property-legal regime should be established.

LAND TAXATION
As stated above, after detailed analysis is may be said that the current fee for use of construction land has two major deficiencies. First, this is an unsuccessful attempt to determine the value of land through a number of parameters, such as the structure area, location and intended use; such attempt does not have any chance to succeed because it is not possible to determine the value of one economic resource outside respective market and without market prices. Second, the fee for use of land suffers from the problem of vagueness of its character: is this rental fee for state land or infrastructure charges? By all means, the answer is – both, the first and the second.  

Privatisation of the construction land adds an additional element into the need to reform this financial instrument: the private owner of construction land definitely should not pay the fee for use of his/her own land to anyone, not even the state.  He/she bought respective land exactly with the intention not to pay rental fee to anyone else (owner). Therefore, the fee for the use of construction land should be waived. 

However, the waiver of the fee does not mean that the state would be left without revenue from land or utility infrastructure. There are three sources for financing the state’s functions. 

First, there is revenue from property tax. After privatisation of construction land the value of such land would be incorporated into the property of the owner and/or lease holder, and already in this way the value of taxable property would be increased, meaning that the state and/or local community would generate increased revenue even with the current rates. In this way, practically, the profit lost from the fee for use appears in the second, tax form, and continues to be the source of local revenue. Here it is clear why the fee for use of land should be waived: because its keeping would lead to double land taxation - both through the fee and property tax, because the value of the land is figuring here as well. Of course, if the revenue from property tax is insufficient, it is possible to increase property tax rates, provided that legal restrictions and burdening of citizens and economy with this tax is reasonable.

Second, there is rental fee for the land that is still in state ownership, either because the user does not want to buy it or the state does not sell it. If the user does not want to buy the land he/she uses in the privatisation process, he/she should continue to pay the rental fee. Such fee should be high and continually increasing in order that he/she, first, pays for the use of the land, and second, that he/she is stimulated, after all, to buyout the land which he/she uses or to let someone else to buy it. 

Then, some land will always stay in state ownership, but it will be, at least temporary, leased to private entities, for example, until bringing to serve its type of use or the stands at river banks, etc. Establishment of rental fee in this case is possible by public competition. 

Thirdly, there are more options for financing the utility activities, instead of previous fee for use of construction land: 

1. from the current revenue of utility companies, what means that in many cases  prices for services should be increased and in this way to provide resources both for current operations and investments,

2. from property tax, i.e. from budget, because this tax is practically intended for financing the local needs, where utility services are important, 

3. from borrowing and/or bank credits or other types of debiting (municipal bonds, etc.), because some investment projects will also be used by next generations of citizens, so it is only natural and fair that they bear a share of such costs. 

The construction land arrangement fee does not have any more reason to exist in the new system of land privatisation. Basically, in the future, an interested party will not obtain construction land for use from the state, against payment of the arrangement fee, but it will buy it from the owner, which will be either the state or the private owner. In other words, when one buys the land one pays no arrangement fee but the contract price, irrespective of the manner it has been assessed (by public competition, agreement, etc.). The new owner of the arranged land, i.e. the land equipped with utility infrastructure, will not pay anything to anyone, only the contract price, because some previous owner paid the connections to utility systems and he/she will just assume all rights from his/her predecessor.  

Of course, in case of unequipped land the owner will pay the connections to utility systems, according to utility company’s tariffs or by agreement. In this way, the owner will pay utility equipment for their land or their constructed structure. 

Let us conclude. The revenue of the state/local community arising from land, without any doubt, will be changed and the current instruments will necessarily be waived. However, this does not mean that the local community will be unable, out of financial reasons, to perform its tasks, but only that other instruments will be used to achieve this, those which are common worldwide where construction land is in private ownership.
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� For the terms used, see: D. Hiber – Pravo na mirno uživanje imovine, oblici njegovog ugrožavanja i mogućnosti ponovnog uspostavljanja u jugoslovenskom pravu, in “Pravo ljudskih prava – nove teme”, edited by K. Obradović and M. Paunović, Belgrade Human Rights Center, 1996. pg. 206-208 De-privatisation is a term used generically for the forms of seizure of private assets and conversion thereof into state property or socially-owned property irrespective of the will of the owners.


� For the terms used, see D. Hiber – Svojina u tranziciji, Beograd, 1998, pg. 88-90. Re-privatisaion is a term used generically for the privatisation of assets that had been in private ownership, became subject of de-privatisation, and then re-privatised by reinstating private ownership over them by former owners, or by reimbursing former owners (re-privatisation in a wider sense). For the essence of the notion of privatisation from a proprietary-legal and, narrower, legal-ownership point of view, see. D. Hiber – Privatizacija: moć države i uloga prava, “Sociologija”, no. 1/1993, pg. 37-39


� Before, the principle of (approximately) equal treatment; it is hard to find justification for a situation in which the rights of one former owners are substantially lesser than rights of another, even considering the type of assets in question. See more details about this issue in D. Hiber – Svojina u tranziciji, pg. 100 and onward.


� Used to indicate land on which there are built structures, note of transl.


�  B. Mijatović – Privatizacija gradskog građevinskog zemljišta, “Pravni život”, no. 9, 10/1994, pg. 884 onward, in the function of a privatization project, identifies 8 categories of land, considering these circumstances.


� D. Hiber – Svojina u tranziciji, pg. 104, Načela 


� RS Official Herald, no. 23/1990.


� RS Official Herald, no. 47/2003.


� Article 60, paragraph 1 of the Constitution of the Republic of Serbia.


� See D. Hiber – Svojina u tranziciji, Belgrade, 1998, pg. 79-81, from the point of view of re-privatisation, de-confiscation, as one of its forms, on the other hand implies placing out of force the verdict that imposed it, which by itself is a very complex procedure. The initial step, however, has been taken when the Law on Rehabilitation was recently adopted.


� In the opposite case, a separate condition for redress of expropriation may be realized. For a special case, refer to when construction land was given. 


� “Federative People’s Republic of Yugoslavia Official Gazette”, no. 58/1968.


� “Federative People’s Republic of Yugoslavia Official Gazette”, no. 5/1968.


� “Republic of Serbia Official Herald”, no. 32/1968, see also Article 17 of the Law on Spatial and Settlement Planning, “Republic of Serbia Official Herald”, no. 44/1995, in relation to Article 4 and 9 of the Law on Construction Land, ““Republic of Serbia Official Herald”, no. 44/1995.


� See D. Hiber – Svojina u tranziciji, op. cit. pg. 67-69.


� For two general legal acts that precede individual legal act, see D. Hiber – Administration of Construction Land, in “Principi modernog upravljanja lokalnom zajednicom”, CLDS, 2002, pg. 131.


� See Article 3 of the Law on Construction Land of 1990.


� Here we refer to legal persons which in the land registers had these rights subscribed as “rights of use”, or “rights of management” or “rights of disposal”, or in some combination thereof. For more details on these complex relations, see D. Hiber – Prava na nepokretnostima, in “Studija u uslovima poslovanja Slobodne zone Beograd, Faculty of Law in Belgrade, 1991, pg. 114 onward. These rights have certainly been taken into consideration at the privatization of such legal persons. Furthermore, these rights are able to be tied to the transfer of construction land which the regulations mentioned declaratively, see for instance Article 7, paragraph 1 of the La on Construction Land of 1990. These “rights”, and especially the capability to dispose of can be recognized in the existing legislation, not only when it comes to privately owned parcels of land. For example, the Law on Mortgage, “Republic of Serbia Official Herald”, no. 115/2005, Article 2, paragraph 1, item 5, defines as one of the possible subjects of mortgage “the right on a piece of land that contains an authority of free legal disposal, and especially the right to construct, right of priority building, or the right of disposal on state-owned or socially-owned land”. By all accounts, the described, vague, even grammatically unusual language of this provision is a consequence of not only legislator’s inability to express its intentions, but also of the ambiguity of the right it wants to define. 


� See the Law on Construction land, “Republic of Serbia Official Herald” nos. 44/1995 and 16/1997.


� See more details in D. Hiber – Za nov model režima korišćenja građevinskog zemljišta, „Pravni život“, no. 7-8, 1995, pg. 178 onwards.


� “Republic of Serbia Official Herald” no. 55/1995.


� This was the right of the previous owner of the parcel, which had become socially-owned property after the adoption of the detailed urban plan, to construct a structure on the parcel, in accordance with that plan. This privilege, as long as it was limited by the maximum of ownership rights possible over condominiums and commercial spaces, did fit into the “socialist” system. The fact that it was abused by feigned operations (e.g. by sale of an already started structure) in which the right over the parcel was actually transferred was not particularly disturbing. However, when this maximum of possible rights was constitutionally rescinded, this privilege became dangerous for those who in the combination of the imperium and dominium, of public authority and ownership, ruled the land; the former owner could aspire to be the “investor” also in other structures on the parcel once in his ownership.


� See Article 79, paragraph 2 of the Law on Planning and Construction.


� The last limitation to re-privatisation of undeveloped urban construction land based on urbanistic and civil engineering, and not legal reasons, is not the only one of its kind. Thus, the definition of the notion of construction parcel as the basic unit of construction space (Article 63 of the Law on Development Planning) basically refers to the rules of arrangement and construction, and the cadastre parcel, as the basic unit of which the land records are kept and on which the right of ownership over land is based, is referred to only in the function of its infringement, contrary to the right of ownership through the laying out of parcels makeup and changing the layout of the makeup of the parcels. Thus, it seems that the domination of public property is replaces by the domination of urban planning administration.


� As Petar Simonetti justifiably noticed on the same issue in Croatian law, privatization of construction land is marked by reverse application of the principle Superficies solo cedit in Uspostavljanje prava vlasništva na građevinskom zemljištu u Republici Hrvatskoj, “Doprinos reformi stvarnog prava u državama jugoistočne Evrope”, Edition Temmen, Bremen, 2004, pg. 247 onward.


� In principle, the situation is the same in the case of confiscation.


� This situation is partially arranged in our Law. According to Article 1, paragraph 5 of the Law on Conditions and Manner of Recognition of Rights and Restitution of Land that Entered Social Ownership on Grounds of Agricultural Land Fund and through Confiscation due to Non-Compliance with Obligations from the Compulsory Purchase of Agricultural Products, “Republic of Serbia Official Herald”, no. 18/1991 and no. 20/1992, the former owner was guaranteed a monetary compensation, until the land regime changed.


� Fali 


� Six suburban municipalities assess the amount of the fee separately. 





� The system in Topola brings two interesting innovations: 1) the tariff for commercial premises is digressive in relation to surface area, which favors larger structures, and 2) branch offices of the postal service and the public electric enterprise are included into the most expensive category, probably because these are state-owned public enterprises.


� Belgrade tried to solve the mentioned problem with residences (Decision on the Fee for the Use of Construction Land, Belgrade Official Gazette, 2/12/2002) by an increase of the fee for the use of land for the “surplus” of land in relation to the area of the structure, but according to a digressive scale. Differently put, the larger the “surplus”, the smaller the corrective factor of increase of fee, which again does not bring the desired incentives for a more rational use of land. 


� For example, "Decision on the criteria and guidelines for the assessment of lease amount, fee for the use of construction land for the area of municipality of Velika Plana” (of 15 November 2004) states that the fee for the use (as well as for the arrangement) is paid in relation to what commune of the municipality the land belongs, whereby the notion of commune is defined to be the following: “A commune is a constructional area defined by appropriate urban or spatial plan joined with the complete area of the land district–cadastre municipality”. The previous definition obviously expands the construction area onto village land districts, which probably betrays the essence of the Law on Planning and Construction.


� For example, the following purposes are prescribed in Pirot: maintenance and advancement of roads and pavements, of vertical and horizontal signalization, public lighting and waterway and sewage networks.


� This second component was standard reason for the introduction of the fee for the use of urban construction land which occurred three decades ago.


� Here we are disregarding the possibility given by the new Law on Planning and Construction of 2003, which is that urban construction land may be in private ownership.


� Here we shall presume that the privatization revenue will not be assumed by the Republic of Serbia at the national level.


� For a draft proposal of integration of the fee for the use of land into the property tax, see Poreska reforma (2), CLDS, 2004 .


� RS Official Gazette, no. 49/92 and 54/91.


� During the work on this project, practically in its final phases, the constitutional obstacle to privatization of construction land, discussed on previous pages, has been formally surpassed with the adoption of the new Constitution of the Republic of Serbia. (the Authors have decided to keep the text relating to it in the study, not only as a testament to a time, but also because of some indication that may be useful for future statutory modeling of privatization that will be based on the newly-adopted Constitution).


� Removal of the constitutional obstacle, existing in the same way in the Constitution of the Republic of Croatia, is emphasized as a precondition for privatization of land by Simonetti: ibid.


� More precisely, the Montenegrin Constitution does not contain such a restriction, proclaiming only a general invulnerability of property rights. See Article 45 of the Constitution of the Republic of Montenegro of 1992.


� See D. Hiber  – Svojina u tranzicji, pgs. 33-36 & 52-54, sources cited there.


� It is very difficult to identify the year and/or the change in legal regulation and expropriation practice as the transition from the state of random and arbitrary into integral, total compensation. The system of integral compensation – the term borrowed from the tort law – implies that the previous owner by way of compensation is put into position in which he/she would have been if expropriation had not occurred. Therefore, we start from the ownership which is ended without the will of previous owner, not from characteristics, features of owners and expropriation beneficiary. Thus, as regards expropriation of agricultural land (as a rule, for the purpose of development, conversion into construction land), the vicinity of city, as the factor which will decrease compensation, is not taken into account, because “possibility to find job outside agriculture is greater” (see: J. Injac – Naknada za eksproprisane nepokretnosti, od pravične naknade do tržišnog ekvivalenta, Master Thesis, Belgrade, 1992, p. 36). The grounds for the new approach was the Constitution of the Republic of Serbia from 1990, and the first legislation which expresses this was the Law on Amendments of Expropriation Law from 1990 (RS Official Herald, no. 6/1990). In the final shaping of privatization, or prior to future reprivatization, it is possible to take into account the mode of expropriation in a more flexible manner by supporting on the more concrete conditions of some case, given that by applying previous legislation, primarily on the basis of agreement between parties, it was possible to provide full compensation, just like the absence of compensation is possible after 1990.  


� Of course, this land value indicator is not perfect, as referred in the Chapter on Compensations for Land


� In former East Germany restitution was accompanied by far more applications than available real estate which was subject to restitution. In average, as many as five applications were submitted for each real estate.


� To avoid possible confusion it should be noted that this does not mean giving this construction land away to its current immediate users or renters of business premises.


� For the legal nature of the act on restitution see D. Hiber - Svojina u tranziciji, p. 147 – 15, and literature cited in it. Please note that, notwithstanding the fact whether it is accepted as a constitutive or declarative act, the law must clearly specify that it operates ex nunc, that the ownership over parcel is acquired by registration based on this act. Otherwise, the issue of various forms of compensation could be opened.  


� Or, if principle of registration officialdom from the Law on State Survey and Cadastre and Registration of Real Property Rights is accepted, when registration of property is made ex officio.


� It is likely that for the areas lacking records or having incomplete and/or incorrect records it will be required to prescribe special procedure for facts establishing


� See Art. 25 of Law on Property-Legal Relations. Same, for example, Art. 418 Austrian Civil Code.


� RS Official Herald, nos. 18/1991 and 20/1992


� Уз сва ограничења слободе уговарања, потпуна, када је о продавцу реч, тако да би се овај уговор�најпре могао квалификовати као управни уговор.


� Since the issue here is of conclusion of a contract, there is no grounds for a previous judicial control 


� It is an especially complex issue, legally, economically even more, of establishing the rhythm of privatization of land by public sale and reaching decisions on it.





� This text has been envisaged to be a so-called model law, therefore to encompass only basic solutions that reflect the choices of the authors, with the details left to future preparation of the draft bill.


�	Mention of land in social ownership was left out from the previous version of the text. It may appear from time to time, but these incidental situations can be dealt with in concordance with the prescribed cases.





� This alternative is envisaged in the case if either efficiency of completion of privatization of companies or efficiency of privatization of land is endangered, should the land be included into the assets of a company first, which would to the new manner of conversion… If the alternative is to be accepted, the dynamics of each of these privatization is independent, and the land will be finally privatized as asset of a company only if the land was privatized before the company was privatized; in the opposite case, the privatized company will contend to participate in the privatization of the land as its user.





� See D. Hiber – “Zaštita prava svojine”, in Tržišne institucije i uloga države u privredi u tranziciji, ed. D. Cvjetičanin, Economics Institute, Belgrade, 1993, and D. Hiber – “Konsolidacija prava svojina i zemljišno-knjižni sistem”, and the by book D. Matić and Т. Đoković – Zemljišno-knjižni postupak, Belgrade, 1998, pp. 8-16.


� For possible further complicating of the issue if the former owner disposed of property testamentary, but did not include nationalized property into testament, see D. Hiber – Svojina u tranziciji, pp. 118-122.


� SR Official Herald, no. 45/2005


� The issue becomes particularly complex when private property is seized on the grounds of confiscation as the main or ancillary penalty criminal proceedings. See D. Hiber – Svojina u tranziciji, p. 79 and pp. 149-150.


� For more details about this issue, see, for example D. Hiber – Prava na nepokretnosti, in Studija o 	uslovima poslovanja Slobodne zone Beograd, Faculty of Law, 1991, p. 117 and onward.  





� For complex issue of legal nature of the act on the grounds of which the return of previously deprived property right is made see D. Hiber – Svojina u tranziciji, pp. 147- 151.


� For more details see Hiber - Gazdovanje građevinskim zemljištem in Begović et.al. “Principi lokalnog upravljanja zajednicom", CLDS, 2002, pp. 128-129.
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